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LIST OF CASES DISPOSED OF BY
MEMORANDUM OPINION AND
JUDGMENT ON APPEAL
(Author judge listed first.)

(1 Indicates opinion selected for posting to court Web site.)

tNo. A-15-648: In re Estate of Howard. Affirmed. Bishop,
Judge, and Moore, Chief Judge, and Riedmann, Judge.

TNo. A-15-798: State v. Fair. Affirmed. Inbody, Judge, and
Moore, Chief Judge, and Pirtle, Judge.

TNo. A-15-987: State v. Buttercase. Affirmed. Bishop, Judge, and
Moore, Chief Judge, and Pirtle, Judge.

tNo. A-15-1014: In re Henry B. Wilson, Jr., Revocable Trust.
Affirmed as modified. Bishop, Judge, and Moore, Chief Judge, and
Riedmann, Judge. Riedmann, Judge, concurring in part, and in part
dissenting.

TNo. A-15-1015: In re Estate of Wilson. Affirmed. Bishop,
Judge, and Moore, Chief Judge, and Riedmann, Judge. Riedmann,
Judge, concurring in part, and in part dissenting.

TNo. A-16-059: State v. McCray. Affirmed. Pirtle, Inbody, and
Riedmann, Judges.

No. A-16-292: Spethman v. Spethman. Affirmed. Bishop, Judge,
and Moore, Chief Judge, and Riedmann, Judge.

No. A-16-467: Hopkins v. Macias. Reversed and remanded with
directions. Inbody, Judge, and Moore, Chief Judge, and Riedmann,
Judge.

TNo. A-16-493: State v. Glazebrook. Affirmed. Pirtle, Judge, and
Moore, Chief Judge, and Riedmann, Judge.

tNo. A-16-606: State v. Martinez. Affirmed in part, and in part
sentence vacated. Inbody, Riedmann, and Arterburn, Judges.

tNo. A-16-622: Humm v. Perault-Humm. Affirmed in part, and
in part reversed and remanded with directions. Inbody and Riedmann,
Judges. Bishop, Judge, participating on briefs.

TNo. A-16-630: Alicia K. v. Garrett S. Affirmed. Arterburn,
Judge, and Moore, Chief Judge, and Bishop, Judge.

TNo. A-16-635: State on behalf of Bryce S. v. Garrett S.
Affirmed. Arterburn, Judge, and Moore, Chief Judge, and Bishop,
Judge.
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CASES DISPOSED OF BY MEMORANDUM OPINION

No. A-16-690: State v. Camp. Affirmed. Pirtle, Inbody, and
Arterburn, Judges.

TNo. A-16-727: N.P. Dodge Mgmt. Co. v. Eltouny. Appeal dis-
missed. Moore, Chief Judge, and Inbody and Riedmann, Judges.

tNo. A-16-747: Davlin v. Cruickshank. Affirmed. Bishop, Judge,
and Moore, Chief Judge, and Pirtle, Judge.

No. A-16-750: Panowicz v. Panowicz. Affirmed. Pirtle, Inbody,
and Riedmann, Judges.

TNo. A-16-752: Mallory Fire Protection Servs. v. McShane
Constr. Co. Affirmed. Arterburn, Judge, and Moore, Chief Judge,
and Bishop, Judge.

No. A-16-760: Hillsborough Pointe v. Skutchan. Appeal dis-
missed. Arterburn, Pirtle, and Riedmann, Judges.

tNo. A-16-777: State v. Aron. Affirmed. Moore, Chief Judge, and
Inbody and Bishop, Judges.

No. A-16-806: Baker v. Gatson. Affirmed. Riedmann, Pirtle, and
Arterburn, Judges.

No. A-16-840: Widick v. Price. Remanded with directions.
Arterburn, Judge, and Moore, Chief Judge, and Bishop, Judge.

TNo. A-16-846: James-Estensen v. Estensen. Affirmed. Arterburn,
Pirtle, and Riedmann, Judges.

No. A-16-864: State v. Determan. Affirmed. Inbody, Riedmann,
and Arterburn, Judges.

TNo. A-16-867: Tyler v. City of Omaha. Affirmed. Bishop, Pirtle,
and Arterburn, Judges.

TNo. A-16-869: Crow v. Chelli. Affirmed. Moore, Chief Judge,
and Bishop and Arterburn, Judges.

tNo. A-16-888: State v. Long. Affirmed. Arterburn, Judge, and
Moore, Chief Judge, and Bishop, Judge.

TNo. A-16-895: In re Guardianship of Jaime G. Affirmed.
Bishop, Judge, and Moore, Chief Judge, and Arterburn, Judge.

TNo. A-16-907: Gagne v. Gagne. Affirmed. Pirtle, Riedmann, and
Arterburn, Judges.

No. A-16-915: Ritts v. TEO, Inc. Affirmed. Inbody, Pirtle, and
Riedmann, Judges.

TNo. A-16-923: State v. Cook. Affirmed. Arterburn, Judge, and
Moore, Chief Judge, and Bishop, Judge.

No. A-16-929: Beutler v. Steiner. Affirmed in part, and in part
reversed and remanded for further proceedings. Riedmann, Pirtle, and
Arterburn, Judges.

tNo. A-16-930: State v. Payne. Affirmed. Inbody, Pirtle, and
Arterburn, Judges.
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CASES DISPOSED OF BY MEMORANDUM OPINION

No. A-16-934: State v. Vance. Affirmed. Moore, Chief Judge, and
Inbody and Riedmann, Judges.

No. A-16-954: State v. Miranda. Affirmed. Inbody, Pirtle, and
Riedmann, Judges.

TNo. A-16-967: McLeod v. Frakes. Reversed and remanded for
further proceedings. Bishop, Judge, and Moore, Chief Judge, and
Inbody, Judge.

TNo. A-16-978: Gless v. Dritley Properties. Affirmed. Pirtle,
Riedmann, and Arterburn, Judges.

tNo. A-16-997: Mischo v. Chief School Bus Serv. Affirmed.
Bishop, Judge, and Moore, Chief Judge, and Arterburn, Judge.

TNo. A-16-998: In re Interest of Soliana V. Affirmed. Moore,
Chief Judge, and Bishop and Arterburn, Judges.

TNo. A-16-1008: Koch v. City of Sargent. Affirmed. Pirtle,
Inbody, and Riedmann, Judges.

TNo. A-16-1029: Nasalik v. Nasalik. Affirmed. Pirtle, Bishop, and
Arterburn, Judges.

TNo. A-16-1042: State v. Fletcher. Affirmed. Arterburn, Pirtle,
and Bishop, Judges.

TNo. A-16-1044: In re Guardianship & Conservatorship of
Hunt. Affirmed. Riedmann, Inbody, and Pirtle, Judges.

tNo. A-16-1047: Grinnell Mutual Reinsurance Co. v. Fisher.
Affirmed in part, and in part reversed and vacated, and cause
remanded for further proceedings. Bishop, Judge, and Moore, Chief
Judge, and Inbody, Judge

TNo. A-16-1050: State v. Rowe. Affirmed. Pirtle, Inbody, and
Riedmann, Judges.

tNo. A-16-1057: State v. Hawley. Affirmed. Bishop, Judge, and
Moore, Chief Judge, and Arterburn, Judge.

No. A-16-1059: Nienaber v. Nienaber. Affirmed. Moore, Chief
Judge, and Bishop and Arterburn, Judges.

No. A-16-1064: Jones v. Jones. Affirmed. Riedmann, Inbody, and
Pirtle, Judges.

tNo. A-16-1065: Adams Bank & Trust v. Brown. Affirmed.
Inbody, Pirtle, and Riedmann, Judges.

No. A-16-1082: In re Interest of Neveah H. Reversed and
remanded for further proceedings. Arterburn, Judge, and Moore,
Chief Judge, and Bishop, Judge.

No. A-16-1087: Banghart v. Banghart. Affirmed. Pirtle, Judge,
and Moore, Chief Judge, and Arterburn, Judge.

No. A-16-1088: State v. Niewohner. Affirmed. Pirtle, Riedmann,
and Arterburn, Judges.
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CASES DISPOSED OF BY MEMORANDUM OPINION

TNo. A-16-1089: Hernandez v. Barthold. Affirmed. Moore, Chief
Judge, and Riedmann, Judge, and Inbody, Judge, Retired.

No. A-16-1091: Antons v. Antons. Vacated and remanded with
directions. Inbody, Pirtle, and Arterburn, Judges.

No. A-16-1095: In re Interest of N.L. Affirmed. Moore, Chief
Judge, and Bishop and Arterburn, Judges.

TNo. A-16-1129: In re Interest of Dante S. Affirmed. Pirtle,
Inbody, and Riedmann, Judges.

TNo. A-16-1137: In re Guardianship & Conservatorship of
Haubold. Affirmed in part, and in part reversed and remanded for
further proceedings. Moore, Chief Judge, and Inbody and Bishop,
Judges.

TNo. A-16-1148: Markey v. Markey. Affirmed. Pirtle, Riedmann,
and Arterburn, Judges.

tNo. A-16-1162: Urban v. Urban. Affirmed in part, and in part
vacated. Moore, Chief Judge, and Bishop and Arterburn, Judges.

tNo. A-16-1163: Dupell v. Ford Storage & Moving. Affirmed.
Moore, Chief Judge, and Bishop and Arterburn, Judges.

TNos. A-16-1165, A-16-1166: Dole v. Dole. Affirmed in part, and
in part reversed and remanded with directions. Riedmann, Pirtle, and
Arterburn, Judges.

tNo. A-16-1168: State v. Ware. Affirmed in part, and in part
vacated and remanded for resentencing. Bishop, Judge, and Moore,
Chief Judge, and Arterburn, Judge.

TNo. A-16-1171: State on behalf of Jacobson v. Jacobs. Affirmed
as modified. Moore, Chief Judge, and Inbody and Bishop, Judges.

tNo. A-16-1172: Zapata v. Kelly’s Carpet. Affirmed. Bishop,
Judge, and Moore, Chief Judge, and Inbody, Judge.

No. A-16-1198: State v. VanAckeren. Affirmed. Inbody, Judge,
and Moore, Chief Judge, and Bishop, Judge.

TNo. A-16-1201: Holen v. Holen. Affirmed in part, affirmed in
part as modified, reversed and remanded in part with directions, and
in part reversed and vacated. Bishop, Judge, and Moore, Chief Judge,
and Arterburn, Judge.

TNo. A-16-1205: In re Interest of Kalen M. Reversed and
remanded with directions to dismiss. Inbody, Pirtle, and Riedmann,
Judges.

TNo. A-16-1215: Dahlgren v. Brooks. Affirmed. Moore, Chief
Judge, and Inbody and Bishop, Judges.

tNo. A-16-1218: Gray v. Nebraska Dept. of Corr. Servs.
Affirmed. Bishop, Pirtle, and Arterburn, Judges.
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CASES DISPOSED OF BY MEMORANDUM OPINION

TNos. A-16-1226 through A-16-1228: State v. Heiser. Judgments
in Nos. A-16-1226 and A-16-1228 affirmed. Judgment in No.
A-16-1227 affirmed in part and in part vacated, and cause remanded
with directions. Moore, Chief Judge, and Pirtle and Bishop, Judges.

No. A-16-1229: State on behalf of Kyce K. v. Le’Sean T.
Affirmed. Pirtle, Judge, and Moore, Chief Judge, and Arterburn,
Judge.

TNo. A-16-1230: Suthar v. Bryan. Affirmed. Riedmann, Judge,
and Moore, Chief Judge, and Inbody, Judge, Retired.

TNo. A-16-1231: State v. Saldivar. Affirmed. Moore, Chief Judge,
and Inbody and Bishop, Judges.

Nos. A-17-003 through A-17-007: In re Interest of Breanna F.
et al. Affirmed. Inbody, Judge, Retired, and Moore, Chief Judge, and
Bishop, Judge.

TNo. A-17-009: Horn v. Shell-Horn. Affirmed. Bishop, Judge,
and Moore, Chief Judge, and Arterburn, Judge.

No. A-17-011: Lineweber v. Kruse. Affirmed. Inbody, Judge,
Retired, and Riedmann and Bishop, Judges.

TNo. A-17-018: Schurman v. Wilkins. Affirmed in part, and in
part reversed and remanded with directions. Arterburn, Pirtle, and
Riedmann, Judges.

No. A-17-019: State v. Fessler. Affirmed. Riedmann and Bishop,
Judges, and Inbody, Judge, Retired.

Nos. A-17-020 through A-17-022: In re Interest of Elijah I.
Affirmed. Pirtle, Inbody, and Riedmann, Judges.

TNo. A-17-030: In re Interest of D.R. Affirmed. Inbody, Judge,
Retired, and Pirtle and Riedmann, Judges.

No. A-17-035: State v. Heath. Affirmed in part; reversed in part.
Inbody, Pirtle, and Riedmann, Judges.

TNo. A-17-036: Schmaderer v. Schmaderer. Affirmed as modi-
fied. Moore, Chief Judge, and Riedmann and Bishop, Judges.

TNo. A-17-044: State v. St. Louis. Affirmed. Moore, Chief Judge,
and Inbody and Riedmann, Judges.

tNo. A-17-046: State v. Ostasuc. Affirmed in part, and in
part reversed and remanded with directions. Arterburn, Pirtle, and
Riedmann, Judges.

TNo. A-17-050: In re Interest of Carter P. & Isabel P. Affirmed.
Riedmann, Pirtle, and Arterburn, Judges.

TNo. A-17-058: In re Interest of Breanna E. et al. Affirmed.
Bishop, Judge, and Moore, Chief Judge, and Arterburn, Judge.

TNo. A-17-060: State v. Williams. Affirmed. Moore, Chief Judge,
and Bishop and Arterburn, Judges.
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CASES DISPOSED OF BY MEMORANDUM OPINION

No. A-17-067: State v. Cope. Affirmed. Pirtle, Judge, and Moore,
Chief Judge, and Bishop, Judge.

No. A-17-074: Shawn E. on behalf of Grace E. v. Diane S.
Appeal dismissed. Inbody, Judge, Retired, and Moore, Chief Judge,
and Riedmann, Judge.

TNo. A-17-077: State v. Keita. Affirmed. Moore, Chief Judge, and
Inbody and Bishop, Judges.

TNo. A-17-079: State v. Sysel. Affirmed. Moore, Chief Judge, and
Inbody and Bishop, Judges.

tNo. A-17-084: State v. Bosse. Affirmed. Bishop, Judge, and
Moore, Chief Judge, and Inbody, Judge.

TNo. A-17-089: In re Interest of Ozmohsiz M. Affirmed. Moore,
Chief Judge, and Inbody and Bishop, Judges.

No. A-17-092: State v. Dittrich. Affirmed. Pirtle, Bishop, and
Arterburn, Judges.

tNo. A-17-101: State v. Detwiler. Affirmed. Bishop, Judge, and
Moore, Chief Judge, and Inbody, Judge.

TNo. A-17-102: Hamilton v. United Parcel Serv. Affirmed.
Bishop, Judge, and Moore, Chief Judge, and Arterburn, Judge.

TNo. A-17-105: State v. Bates. Affirmed. Riedmann, Pirtle, and
Bishop, Judges.

No. A-17-108: State v. Finnell. Affirmed. Arterburn, Judge, and
Moore, Chief Judge, and Bishop, Judge.

No. A-17-110: State v. Groves. Affirmed. Arterburn and Pirtle,
Judges, and Inbody, Judge, Retired.

TNo. A-17-135: Meisinger v. Meisinger. Affirmed. Pirtle, Inbody,
and Bishop, Judges.

tNos. A-17-144, A-17-145: State v. Walker. Judgment in No.
A-17-144 affirmed. Judgment in No. A-17-145 affirmed as modified.
Pirtle, Inbody, and Riedmann, Judges.

No. A-17-153: Leonor v. Frakes. Affirmed. Riedmann and Bishop,
Judges, and Inbody, Judge, Retired.

TNo. A-17-170: Arnold v. Arnold. Affirmed. Riedmann, Inbody,
and Pirtle, Judges.

No. A-17-171: Scheidies v. Scheidies. Affirmed in part, and
in part reversed and remanded with directions. Pirtle, Inbody, and
Arterburn, Judges.

No. A-17-184: Gardner v. International Paper Destr. & Recycl.
Affirmed. Riedmann, Judge, and Moore, Chief Judge, and Inbody,
Judge, Retired.

TNo. A-17-185: In re Interest of Gypsey N. Affirmed. Bishop,
Judge, and Moore, Chief Judge, and Inbody, Judge.
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CASES DISPOSED OF BY MEMORANDUM OPINION

TNo. A-17-187: State v. Ratumaimuri. Affirmed. Riedmann,
Pirtle, and Arterburn, Judges.

No. A-17-192: In re Interest of Anthony P. Affirmed. Pirtle,
Riedmann, and Arterburn, Judges.

TNo. A-17-193: In re Interest of Tre’von A. Affirmed. Arterburn,
Judge, and Moore, Chief Judge, and Bishop, Judge.

No. A-17-199: State v. Sterkel. Affirmed. Arterburn, Pirtle, and
Riedmann, Judges.

tNo. A-17-200: State v. Agok. Affirmed in part, and in part
vacated and remanded for resentencing. Bishop, Judge, and Moore,
Chief Judge, and Inbody, Judge.

TNo. A-17-203: Covil v. Covil. Affirmed. Bishop, Pirtle, and
Arterburn, Judges.

TNo. A-17-207: Vlasak v. Vlasak. Affirmed as modified. Moore,
Chief Judge, and Riedmann, Judge, and Inbody, Judge, Retired.

No. A-17-210: State v. Turner. Affirmed. Arterburn, Pirtle, and
Riedmann, Judges.

TNo. A-17-211: State v. Valeriano. Affirmed. Moore, Chief Judge,
and Inbody and Bishop, Judges.

No. A-17-225: Village Green Townhouse v. Douglas Cty. Bd. of
Equal. Affirmed. Inbody, Judge, Retired, and Moore, Chief Judge,
and Riedmann, Judge.

No. A-17-229: State v. Nichelson. Affirmed. Riedmann, Pirtle,
and Arterburn, Judges.

TNo. A-17-239: State v. Welty-Hackett. Sentence vacated, and
cause remanded with directions. Moore, Chief Judge, and Bishop and
Arterburn, Judges.

No. A-17-243: State v. Smith. Affirmed. Inbody, Judge, and
Moore, Chief Judge, and Bishop, Judge.

No. A-17-246: In re Interest of Nohua D. Affirmed. Riedmann,
Inbody, and Pirtle, Judges.

No. A-17-252: State v. Capone. Affirmed. Inbody, Judge, Retired,
and Pirtle and Bishop, Judges.

tNo. A-17-260: In re Interest of Kelsey B. Reversed and
remanded for further proceedings. Bishop, Judge, and Moore, Chief
Judge, and Arterburn, Judge.

TNo. A-17-264: Bramble v. Bramble. Affirmed in part, and in
part dismissed. Arterburn, Judge, and Moore, Chief Judge, and Pirtle,
Judge.

tNo. A-17-266: Turner v. Turner. Affirmed. Moore, Chief Judge,
and Inbody and Bishop, Judges.
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CASES DISPOSED OF BY MEMORANDUM OPINION

TNo. A-17-272: State v. Colligan. Affirmed. Pirtle, Riedmann,
and Bishop, Judges.

TNo. A-17-273: Shepard v. Bauers. Affirmed. Inbody, Judge,
Retired, and Riedmann and Bishop, Judges.

tNos. A-17-283, A-17-284: State v. Wellon. Judgment in No.
A-17-283 affirmed. Judgment in No. A-17-284 affirmed as modified.
Bishop, Judge, and Moore, Chief Judge, and Arterburn, Judge.

No. A-17-293: In re Interest of Caprice M. et al. Affirmed.
Moore, Chief Judge, and Bishop and Arterburn, Judges.

tNo. A-17-295: Mitchell v. Mitchell. Affirmed as modified.
Moore, Chief Judge, and Pirtle and Riedmann, Judges.

TNo. A-17-296: State v. Trujillo. Affirmed in part, and in part
vacated and remanded for resentencing. Moore, Chief Judge, and
Bishop and Arterburn, Judges.

TNo. A-17-304: Wiedel v. Lucile Duerr Hair Styling. Affirmed.
Riedmann, Pirtle, and Arterburn, Judges.

Nos. A-17-308, A-17-309: State v. Mohamed. Affirmed. Welch,
Riedmann, and Bishop, Judges.

tNo. A-17-311: Jaide v. Jaide. Affirmed. Bishop, Judge, and
Moore, Chief Judge, and Inbody, Judge.

tNo. A-17-317: In re Interest of Antonio J. et al. Affirmed.
Pirtle, Riedmann, and Arterburn, Judges.

No. A-17-320: State v. Gray. Affirmed. Arterburn, Judge, and
Moore, Chief Judge, and Bishop, Judge.

No. A-17-331: Sutton v. Hochreiter. Affirmed as modified.
Inbody, Judge, and Moore, Chief Judge, and Bishop, Judge.

No. A-17-342: Gray v. Hansen. Affirmed. Arterburn, Pirtle, and
Bishop, Judges.

tNo. A-17-344: Lytle v. Lytle. Affirmed. Bishop, Judge, and
Moore, Chief Judge, and Inbody, Judge.

TNo. A-17-346: State v. Arellano. Affirmed as modified. Pirtle,
Riedmann, and Arterburn, Judges.

TNo. A-17-347: State v. Weston. Affirmed. Bishop, Judge, and
Moore, Chief Judge, and Pirtle, Judge.

tNo. A-17-351: Tunga-Lergo v. Rebarcak. Affirmed. Pirtle,
Judge, and Moore, Chief Judge, and Arterburn, Judge.

TNo. A-17-353: State v. Bedolla. Affirmed. Arterburn, Pirtle, and
Bishop, Judges.

TNo. A-17-357: State v. Williams. Affirmed. Moore, Chief Judge,
and Pirtle and Arterburn, Judges.

TNo. A-17-365: State v. Brown. Affirmed. Bishop, Pirtle, and
Arterburn, Judges.
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No. A-17-373: State v. Lopez-Bracamontes. Affirmed as modi-
fied, and cause remanded with directions. Arterburn, Pirtle, and
Bishop, Judges.

TNo. A-17-386: State v. Caldwell. Affirmed. Pirtle, Judge, and
Moore, Chief Judge, and Bishop, Judge.

No. A-17-391: Woita v. Shanahan. Reversed and remanded with
directions. Inbody, Judge, and Moore, Chief Judge, and Riedmann,
Judge.

No. A-17-395: In re Interest of Daniel C. & James C. Affirmed.
Riedmann, Pirtle, and Arterburn, Judges.

No. A-17-407: State v. Smith. Affirmed as modified. Inbody,
Pirtle, and Riedmann, Judges.

No. A-17-420: State v. Miguel. Affirmed. Inbody, Judge, Retired,
and Moore, Chief Judge, and Pirtle, Judge.

TNo. A-17-421: In re Interest of H.R. Affirmed. Riedmann and
Bishop, Judges, and Inbody, Judge, Retired.

tNo. A-17-423: Brady v. Ruelas. Affirmed as modified. Bishop,
Judge, and Moore, Chief Judge, and Inbody, Judge.

No. A-17-435: State v. Broberg. Affirmed. Inbody, Judge, Retired,
and Moore, Chief Judge, and Riedmann, Judge.

Nos. A-17-439, A-17-440: State v. Ricard. Affirmed. Arterburn,
Inbody, and Bishop, Judges.

tNo. A-17-447: State v. Mohammed. Affirmed. Bishop,
Riedmann, and Welch, Judges.

No. A-17-450: State v. Aragon. Affirmed. Riedmann, Pirtle, and
Arterburn, Judges.

tNo. A-17-452: Yaeger v. Fenster. Affirmed in part, and in part
reversed and remanded with directions. Pirtle, Bishop, and Arterburn,
Judges.

TNos. A-17-453, A-17-454: In re Interest of Elias V. & Aliah M.
Affirmed. Arterburn, Pirtle, and Riedmann, Judges.

No. A-17-455: In re Interest of King W. & Ja Sani J. Affirmed.
Riedmann, Judge, and Moore, Chief Judge, and Inbody, Judge.

No. A-17-460: In re Interest of Jo Shua K. et al. Affirmed as
modified. Inbody, Judge, and Moore, Chief Judge, and Bishop, Judge.

TNo. A-17-462: State v. James. Affirmed. Arterburn, Pirtle, and
Bishop, Judges.

No. A-17-469: State v. Recca. Affirmed. Riedmann, Judge, and
Moore, Chief Judge, and Inbody, Judge.

No. A-17-472: Castonguay v. Jorgenson. Affirmed. Pirtle, Judge,
and Moore, Chief Judge, and Arterburn, Judge.
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No. A-17-481: State v. Rief. Affirmed. Inbody, Judge, Retired,
and Riedmann and Bishop, Judges.

Nos. A-17-482, A-17-626: Gray v. Hansen. Judgment in No.
A-17-482 affirmed. Judgment in No. A-17-626 reversed and vacated.
Pirtle, Judge, and Moore, Chief Judge, and Bishop, Judge.

TNo. A-17-496: Rice v. Sykes Enterprises. Affirmed. Arterburn,
Pirtle, and Bishop, Judges.

TNo. A-17-499: Keruzis-Thorson v. Thorson. Reversed and
remanded with directions. Arterburn, Judge, and Moore, Chief Judge,
and Pirtle, Judge.

TNo. A-17-500: State v. Kelley. Affirmed in part, and in part
reversed and remanded for further proceedings. Riedmann and
Bishop, Judges, and Inbody, Judge, Retired.

tNo. A-17-503: State v. Walker. Affirmed in part, and in part
vacated and remanded with directions. Bishop, Judge, and Moore,
Chief Judge, and Arterburn, Judge.

TNo. A-17-507: Shaw v. Nebraska Med. Ctr. Affirmed. Arterburn,
Judge, and Moore, Chief Judge, and Pirtle, Judge.

TNo. A-17-516: State v. Aragon. Affirmed. Moore, Chief Judge,
and Pirtle and Arterburn, Judges.

TNo. A-17-526: State v. Martinez-Estrada. Affirmed. Bishop,
Judge, and Moore, Chief Judge, and Arterburn, Judge.

No. A-17-527: In re Interest of Doriahn P. Affirmed. Arterburn,
Pirtle, and Riedmann, Judges.

tNos. A-17-545, A-17-546: State v. Goeken. Sentence in No.
A-17-545 affirmed. Sentence in No. A-17-546 vacated, and cause
remanded for resentencing. Riedmann, Inbody, and Pirtle, Judges.

No. A-17-551: State v. White. Affirmed. Pirtle, Inbody, and
Riedmann, Judges.

No. A-17-552: In re Interest of Zandom M. et al. Affirmed.
Pirtle, Riedmann, and Arterburn Judges.

TNo. A-17-554: State v. Clarke. Affirmed. Bishop, Pirtle, and
Arterburn, Judges.

tNo. A-17-565: State v. Price. Affirmed. Bishop, Pirtle, and
Arterburn, Judges.

TNo. A-17-568: In re Guardianship & Conservatorship of
Klein. Affirmed. Moore, Chief Judge, and Riedmann, Judge, and
Inbody, Judge, Retired.

No. A-17-573: In re Interest of Jose P. & Alberto S. Affirmed.
Moore, Chief Judge, and Inbody and Bishop, Judges.

tNo. A-17-574: Cohrs v. Bruns. Affirmed. Moore, Chief Judge,
and Pirtle and Arterburn, Judges.
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TNo. A-17-582: Whitaker v. Whitaker. Affirmed. Pirtle, Bishop,
and Arterburn, Judges.

TNos. A-17-583, A-17-584: State v. Lewis. Affirmed. Bishop and
Riedmann, Judges, and Inbody, Judge, Retired.

tNo. A-17-595: Gardner v. Burkley Envelope Co. Affirmed.
Moore, Chief Judge, and Pirtle and Arterburn, Judges.

No. A-17-603: In re Interest of Jose H. et al. Affirmed. Arterburn,
Pirtle, and Bishop, Judges.

No. A-17-621: State v. Carr. Affirmed in part, and in part vacated
and remanded with directions. Arterburn, Pirtle, and Bishop, Judges.

tNo. A-17-625: State v. Smith. Affirmed. Riedmann, Bishop, and
Welch, Judges.

No. A-17-631: State v. Johnson. Affirmed. Moore, Chief Judge,
and Pirtle and Arterburn, Judges.

TNo. A-17-634: In re Interest of Alexis S. & Caiden S. Affirmed.
Pirtle, Bishop, and Arterburn, Judges.

tNo. A-17-636: Bolita v. West Omaha Winsupply Co. Affirmed.
Moore, Chief Judge, and Pirtle and Arterburn, Judges.

No. A-17-642: State v. Minor. Affirmed in part, and in part
vacated and remanded for resentencing. Moore, Chief Judge, and
Inbody and Bishop, Judges.

No. A-17-650: Goodwin v. Goodwin. Affirmed. Moore, Chief
Judge, and Pirtle and Arterburn, Judges.

TNo. A-17-651: Sanford v. Lincoln Poultry & Egg Co. Affirmed.
Riedmann, Judge, and Moore, Chief Judge, and Inbody, Judge.

TNos. A-17-652, A-17-653: In re Interest of Hunter L. & Opie
L. Affirmed. Riedmann, Judge, and Moore, Chief Judge, and Inbody,
Judge.

TNo. A-17-664: McClure v. McClure. Affirmed. Bishop, Pirtle,
and Arterburn, Judges.

TNo. A-17-669: In re Interest of Angelo A. & Eli A. Appeal dis-
missed. Bishop, Riedmann, and Welch, Judges.

Nos. A-17-670; A-17-671: In re Interest of Syerra P. & Tyler
P. Affirmed. Moore, Chief Judge, and Riedmann, Judge, and Inbody,
Judge, Retired.

Nos. A-17-672, A-17-673: In re Interest of Rianna B. & Riley
B. Affirmed. Moore, Chief Judge, and Pirtle and Arterburn, Judges.

No. A-17-676: State v. Ruaikot. Affirmed. Inbody, Judge, Retired,
and Moore, Chief Judge, and Riedmann, Judge.

No. A-17-691: State v. Mason. Affirmed. Pirtle, Bishop, and
Arterburn, Judges.
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No. A-17-692: State v. Hallauer. Affirmed. Riedmann, Pirtle, and
Bishop, Judges.

No. A-17-693: Moyer v. Moyer. Affirmed in part, and in part
reversed and remanded. Arterburn, Judge, and Moore, Chief Judge,
and Pirtle, Judge.

No. A-17-697: Smith v. Pounds. Affirmed. Arterburn, Judge, and
Moore, Chief Judge, and Pirtle, Judge.

TNo. A-17-710: Gerber v. P & L Finance Co. Affirmed. Pirtle,
Judge, and Moore, Chief Judge, and Arterburn, Judge.

No. A-17-718: State v. Meister. Affirmed in part, and in part
vacated and remanded with directions. Arterburn, Pirtle, and Bishop,
Judges.

No. A-17-752: State v. Guerrero. Affirmed. Arterburn, Pirtle, and
Bishop, Judges.

TNo. A-17-762: State v. Huffman. Affirmed. Bishop, Pirtle, and
Riedmann, Judges.

TNo. A-17-763: Stevens v. Terrazas. Reversed and remanded with
directions. Bishop and Riedmann, Judges, and Inbody, Judge, Retired.

Nos. A-17-764 through A-17-768: State v. Harris. Affirmed in
part, and in part vacated and remanded for resentencing. Welch,
Judge, and Moore, Chief Judge, and Riedmann, Judge.

Nos. A-17-770, A-17-879: State v. Zephier. Affirmed. Riedmann,
Bishop, and Arterburn, Judges.

TNo. A-17-776: Rusinko v. Rusinko. Affirmed. Arterburn, Pirtle,
and Bishop, Judges.

TNo. A-17-779: State v. Pester. Affirmed. Pirtle, Riedmann, and
Bishop, Judges.

tNo. A-17-787: In re Interest of Arabella G. & Phoenix H.
Reversed and remanded with directions to dismiss. Pirtle, Bishop,
and Arterburn, Judges.

No. A-17-788: Fischer v. Fischer. Affirmed. Moore, Chief Judge,
and Arterburn and Welch, Judges.

TNo. A-17-790: Sanwick v. Dean. Reversed and remanded with
directions. Moore, Chief Judge, and Pirtle and Arterburn, Judges.

Nos. A-17-795, A-17-796: In re Interest of Amari B. & Alyssa
B. Affirmed. Arterburn, Judge, and Moore, Chief Judge, and Pirtle,
Judge.

No. A-17-798: In re Interest of Armani W. et al. Affirmed.
Bishop, Pirtle, and Arterburn, Judges.

No. A-17-804: In re Interest of Dae Lyn W. Affirmed. Inbody,
Judge, Retired, and Moore, Chief Judge, and Riedmann, Judge.
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Nos. A-17-823, A-17-824: State v. Hauser. Affirmed. Pirtle,
Bishop, and Arterburn, Judges.

TNo. A-17-839: State v. Young. Affirmed. Arterburn, Judge, and
Moore, Chief Judge, and Pirtle, Judge.

Nos. A-17-861, A-17-862: In re Interest of Haileigh M. &
Kendricks G. Affirmed. Arterburn, Judge, and Moore, Chief Judge,
and Welch, Judge.

TNo. A-17-868: Calleja v. Calleja. Affirmed. Pirtle, Judge, and
Moore, Chief Judge, and Arterburn, Judge.

No. A-17-883: In re Interest of Michael M. Affirmed. Pirtle,
Judge, and Moore, Chief Judge, and Arterburn, Judge.

TNo. A-17-898: St. John v. Gering Public Schools. Affirmed.
Moore, Chief Judge, and Pirtle and Arterburn, Judges.

No. A-17-910: In re Interest of Ian C. Affirmed. Arterburn,
Pirtle, and Bishop, Judges.

No. A-17-919: In re Interest of Gerald B. & Leia C. Affirmed.
Riedmann, Pirtle, and Bishop, Judges.

No. A-17-949: State v. Norris. Affirmed. Riedmann, Bishop, and
Welch, Judges.

TNo. A-17-962: State v. Nemeiksis. Affirmed. Moore, Chief
Judge, and Riedmann and Arterburn, Judges.

tNo. A-17-1013: State v. Howard. Affirmed. Moore, Chief Judge,
and Riedmann and Bishop, Judges.

No. A-17-1025: In re Interest of Timario M. Affirmed. Pirtle,
Judge, and Moore, Chief Judge, and Arterburn, Judge.

No. A-17-1046: State v. House. Affirmed. Riedmann, Judge, and
Moore, Chief Judge, and Inbody, Judge, Retired.

No. A-17-1049: In re Interest of Nevaeh S. Affirmed. Riedmann
and Bishop, Judges, and Inbody, Judge, Retired.

No. A-17-1054: Tarman v. Tarman. Affirmed. Riedmann, Pirtle,
and Bishop, Judges.

TNo. A-17-1070: In re Interest of Jaydi L. Affirmed. Bishop,
Pirtle, and Riedmann, Judges.

No. A-17-1081: State v. Butcher. Affirmed. Welch, Judge, and
Moore, Chief Judge, and Riedmann, Judge.

No. A-17-1091: In re Interest of Brelaan G. & Makhi B.
Affirmed. Pirtle, Riedmann, and Bishop, Judges.

No. A-17-1135: State v. Sturm. Affirmed. Pirtle, Judge (1-judge).

No. A-17-1136: State v. Welter. Affirmed. Pirtle, Judge (1-judge).

tNo. A-17-1138: Klein v. Dixon. Affirmed in part, and in part
remanded with directions. Riedmann, Pirtle, and Bishop, Judges.
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No. A-17-1149: State v. Marol. Affirmed. Riedmann, Bishop, and
Welch, Judges.

TNo. A-17-1162: State v. Vidales. Affirmed. Inbody, Judge,
Retired, and Moore, Chief Judge, and Bishop, Judge.

TNo. A-17-1268: State v. Hill. Affirmed. Moore, Chief Judge, and
Riedmann and Arterburn, Judges.



LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. A-16-898: Alvarez v. Choi. Summarily remanded. See,
§ 4-203; Rutherford v. Rutherford, 277 Neb. 301, 761 N.W.2d 922
(2009).

No. A-16-1021: State v. Wilson. Motion of appellee for sum-
mary affirmance sustained; October 5, 2016, order affirmed. See
§ 2-107(B)(2).

No. A-16-1061: In re Estate of Brown-Elliott. Appeal dismissed.
See, § 2-107(A)(2); Gillpatrick v. Sabatka-Rine, 297 Neb. 880, 902
N.W.2d 115 (2017); Murray v. Stine, 291 Neb. 125, 864 N.W.2d 386
(2015).

No. A-16-1208: Sobolik v. Fletcher. Affirmed. See, § 2-107(A)(1);
Federal Nat. Mortgage Assn. v. Marcuzzo, 289 Neb. 301, 854 N.W.2d
774 (2014); Snyder v. Nelson, 213 Neb. 605, 331 N.W.2d 252 (1983).

No. A-17-055: State v. Fletcher. Affirmed.

No. A-17-080: State v. Guel. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Saylor, 294 Neb. 492, 883 N.W.2d 334 (2016); State v. Ash, 293 Neb.
583, 878 N.W.2d 569 (2016).

No. A-17-182: Mumin v. Downing. Affirmed. See § 2-107(A)(1).

No. A-17-190: In re Interest of Angel R. Affirmed.

No. A-17-191: In re Interest of Tyerca R. Affirmed.

Nos. A-17-204, A-17-205: State v. Malone. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-208: Barfield v. Silverleaf Investments. Affirmed. See
§ 2-107(A)(1).

Nos. A-17-212, A-17-213: State v. Rocha. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-262: In re Estate of Kelly. Motion of appellant to dis-
miss appeal considered; appeal dismissed.

No. A-17-275: State v. Hiles. Appellee’s suggestion of remand
granted; matter remanded with instructions. See Neb. Rev. Stat.
§ 60-6,165(1) (Reissue 2010). See, also, Morfeld v. Bernstrauch, 216
Neb. 234, 343 N.W.2d 880 (1984).

- XXV -
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No. A-17-280: State v. English. Affirmed. See, § 2-107(A)(1);
Rodriguez v. Surgical Assocs., 298 Neb. 573, 905 N.W.2d 247 (2018).

Nos. A-17-282, A-17-288: State v. Loftis. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Dehning, 296 Neb. 537, 894 N.W.2d 331
(2017).

No. A-17-289: State v. Harris. Appellee’s suggestion of remand
sustained. Sentence vacated and cause remanded for resentencing.
See Neb. Rev. Stat. § 29-2204.02(4) (Reissue 2016). See, also, State
v. Artis, 296 Neb. 606, 894 N.W.2d 349 (2017); State v. Chacon, 296
Neb. 203, 894 N.W.2d 238 (2017).

No. A-17-307: Patmon v. State. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); Neb.
Rev. Stat. § 25-2301.02(1) (Reissue 2016); Sanders v. Frakes, 295
Neb. 374, 888 N.W.2d 514 (2016); Gonzalez v. Gage, 290 Neb. 671,
861 N.W.2d 457 (2015).

Nos. A-17-313 through A-17-315: State v. Johnson. Motions of
appellee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Carpenter, 293 Neb. 860, 880 N.W.2d 630
(2016); State v. Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-17-328: State v. Welch. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Rogers, 297 Neb. 265, 899 N.W.2d 626 (2017); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-17-329: State v. Wallace. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-336: State v. Taylor. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Jackson, 297 Neb. 22, 899 N.W.2d 215 (2017).

No. A-17-337: State v. Young. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Jones, 296 Neb. 494, 894 N.W.2d 303 (2017).

No. A-17-376: State v. Smith. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-17-378: Dixon v. Dixon. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-17-379: Ivey v. Department of Health & Human Servs.
Motion of appellee for summary affirmance sustained; judgment
affirmed.
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No. A-17-380: Hudiburgh v. Galvan. Motion of appellant to dis-
miss appeal sustained; appeal dismissed.

No. A-17-385: Krafka v. Krafka. Motion of appellee for sum-
mary dismissal sustained; appeal dismissed. See, § 2-107(B)(1);
Smeal Fire Apparatus Co. v. Kreikemeier, 279 Neb. 661, 782 N.W.2d
848 (2010). See, also, Sickler v. Sickler, 293 Neb. 521, 878 N.W.2d
549 (2016).

No. A-17-388: Redding v. Duckwall Alco Stores. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. A-17-394: State v. Alvarez. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State
v. Ash, 293 Neb. 583, 878 N.W.2d 569 (2016); State v. Casares, 291
Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290 Neb. 1039,
863 N.W.2d 442 (2015).

No. A-17-396: State v. Travieso. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-17-399: Campbell v. Hansen. Affirmed. See § 2-107(A)(1).

Nos. A-17-403 through A-17-406: State v. McCroy. By order of
the court, appeals dismissed for failure to file briefs.

No. A-17-410: In re Interest of Benjamin S. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. A-17-411: Rosberg v. Rosberg. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-2301.02 (Reissue 2016); State v.
Carter, 292 Neb. 16, 870 N.W.2d 641 (2015).

No. A-17-412: Rosberg v. Rosberg. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-2301.02 (Reissue 2016); State v.
Carter, 292 Neb. 16, 870 N.W.2d 641 (2015).

No. A-17-414: Rosberg v. Vaughan. Motion of appellee for sum-
mary dismissal sustained; appeal dismissed. See, § 2-107(B)(1); Neb.
Rev. Stat. § 25-2301.02(1) (Reissue 2016).

No. A-17-415: Rosberg v. Rosberg. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-2301.02 (Reissue 2016); State v.
Carter, 292 Neb. 16, 870 N.W.2d 641 (2015).

No. A-17-417: Christner v. Brott. Appeal dismissed for lack of
jurisdiction, district court’s order vacated, and cause remanded with
directions. See State v. Coble, 299 Neb. 434, 908 N.W.2d 646 (2018).

No. A-17-426: Johnson v. Hansen. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See § 2-107(B)(2).
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Nos. A-17-427 through A-17-429: State v. Saenz. Motions of
appellee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Casares, 291 Neb. 150, 864 N.W.2d 667
(2015); State v. Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-17-434: State v. Straughn. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v.
Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

Nos. A-17-446, A-17-448: State v. Wilson. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-451: Estate of Ashby v. Hubbard. By order of the
court, appeal dismissed for failure to file briefs.

No. A-17-456: Strom v. Strom. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-17-457: Fieldgrove v. State. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
Sanders v. Frakes, 295 Neb. 374, 888 N.W.2d 514 (2016); Peterson
v. Houston, 284 Neb. 861, 824 N.W.2d 26 (2012).

No. A-17-464: State v. Frazier. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-467: In re Estate of Manion. Stipulation allowed,
appeal dismissed.

Nos. A-17-477 through A-17-479: State v. Taylor. Motions of
appellee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Rogers, 297 Neb. 265, 899 N.W.2d 626
(2017); State v. Cerritos-Valdez, 295 Neb. 563, 889 N.W.2d 605
(2017).

No. A-17-493: In re Interest of Joseph W. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. A-17-501: County of Dodge v. Schindler. By order of the
court, appeal dismissed for failure to file briefs.

No. A-17-504: Tyler v. Kim. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, §§ 2-107(B)(2) and
2-109(A); In re Interest of Samantha L. & Jasmine L., 286 Neb. 778,
839 N.W.2d 265 (2013); In re Interest of Jamyia M., 281 Neb. 964,
800 N.W.2d 259 (2011); Logan v. Logan, 22 Neb. App. 667, 859
N.W.2d 886 (2015).

No. A-17-505: State v. Finley. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).
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No. A-17-506: Black v. Swanson. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-17-510: State v. Hernandez-Gallardo. Motion of appel-
lee for summary affirmance sustained; judgment affirmed. See,
§ 2-107(B)(2); State v. Casares, 291 Neb. 150, 864 N.W.2d 667
(2015); State v. Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-17-511: Lundahl v. Rock Springs Housing Authority.
Motion of appellants to dismiss and response of appellees considered;
appeal dismissed; each party to pay own costs.

No. A-17-514: Herrera v. Gearhart. Stipulation considered;
appeal dismissed; each party to pay own costs.

No. A-17-517: In re Interest of Marla M. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. A-17-522: State v. Schaneman. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Mendez-Osorio, 297 Neb. 520, 900 N.W.2d 776 (2017); State
v. Artis, 296 Neb. 172, 893 N.W.2d 421 (2017); State v. Rocha, 295
Neb. 716, 890 N.W.2d 178 (2017).

No. A-17-533: State v. Mumin. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-17-534: Klasi v. Klasi. Motion of appellant to dismiss
appeal considered; appeal dismissed.

No. A-17-536: In re Estate of Acher. Stipulation allowed; appeal
dismissed; each party to pay own costs.

No. A-17-558: State v. Feldhacker. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Diaz, 283 Neb. 414, 808 N.W.2d 891 (2012).

No. A-17-563: State v. Vang. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-17-566: State v. Ramirez. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-571: State v. Christensen. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016); State v.
Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-17-578: State v. Corado Diaz. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).
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No. A-17-579: State v. McBeth. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-581: State v. Miksch. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2). See,
also, State v. Harrison, 293 Neb. 1000, 881 N.W.2d 860 (2016).

No. A-17-585: State v. Norris. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-17-586: State v. Gatwech. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-587: State v. Billups. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. §§ 25-1912 and 25-1329 (Reissue
2016).

No. A-17-590: E.D. v. Bellevue Pub. Sch. Dist. Motion of appel-
lant for rehearing sustained. Appeal reinstated.

No. A-17-596: State v. Alatorre. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015). See, also, Neb. Rev.
Stat. § 28-1205(3) (Reissue 2016).

No. A-17-604: State v. Verhagen. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015); State v.
Svoboda, 13 Neb. App. 266, 690 N.W.2d 821 (2005).

No. A-17-606: State v. Reed. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-17-607: Schroder v. Best. Appeal dismissed. See,
§ 2-107(A)(2); Floerchinger v. Floerchinger, 24 Neb. App. 120, 883
N.W.2d 419 (2016).

No. A-17-609: State v. Worrell. By order of the court, appeal
dismissed for failure to file briefs.

No. A-17-617: Nocita v. Rees. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); Neb.
Rev. Stat. § 25-217 (Reissue 2016); Dillion v. Mabbutt, 265 Neb.
814, 660 N.W.2d 477 (2003); Cotton v. Fruge, 8 Neb. App. 484, 596
N.W.2d 32 (1999).

Nos. A-17-618, A-17-620: State v. Craig. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Baxter, 295 Neb. 496, 888 N.W.2d 726 (2017).
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No. A-17-619: State v. Kraljev. Appellee’s suggestion of remand
granted. Sentence vacated, and matter remanded with directions. See
Neb. Rev. Stat. § 29-2204(1) (Reissue 2016).

No. A-17-623: State v. Eason. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-17-624: State v. Two Two. By order of the court, appeal
dismissed for failure to file briefs.

No. A-17-628: Vindicia, Inc. v. Infofree.com, LLC. Motion of
appellant to dismiss appeal sustained; appeal dismissed; each party
to pay own costs.

No. A-17-629: AMCO Ins. Co. v. Shrago. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. A-17-638: McEwen v. Nebraska State College System.
Appeal dismissed. See, § 2-107(A)(2); Jackson v. Board of Equal. of
City of Omaha, 10 Neb. App. 330, 630 N.W.2d 680 (2001).

No. A-17-640: State v. Washington. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Rogers, 297 Neb. 265, 899 N.W.2d 626 (2017).

No. A-17-643: State v. Alhussaini. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-647: Johnson v. Meister. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-17-655: State v. Yanga. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State
v. Henry, 292 Neb. 834, 875 N.W.2d 374 (2016); State v. Thompson,
278 Neb. 320, 770 N.W.2d 598 (2009).

No. A-17-660: State v. Mays. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-661: State v. Hood. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-17-662: Fittje v. Potter. Appeal dismissed. See,
§ 2-107(A)(2); Bhuller v. Bhuller, 17 Neb. App. 607, 767 N.W.2d
813 (2009).

No. A-17-663: Geoffrey V. on behalf of Jaxon F. v. Sara P.
Appeal dismissed. See, § 2-107(A)(2); Bhuller v. Bhuller, 17 Neb.
App. 607, 767 N.W.2d 813 (2009).
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No. A-17-666: Wesner v. Cruickshank. Motion of appellee for
summary affirmance sustained; order denying habeas relief affirmed.
See, § 2-107(B)(2); Sanders v. Frakes, 295 Neb. 374, 888 N.W.2d
514 (2016); State v. Williams, 282 Neb. 182, 802 N.W.2d 421 (2011).

No. A-17-667: Phillips v. Memorial Health Care Systems.
Motions of appellees for summary affirmance sustained; judgment
affirmed. See § 2-107(B)(2).

No. A-17-679: Castonguay v. Castonguay. Appeal dismissed.
See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1912 (Reissue 2016).

No. A-17-683: Martinez v. Amerigreen, LLC. Motion of
appellee for summary dismissal sustained; appeal dismissed. See,
§ 2-107(B)(1); Neb. Rev. Stat. § 25-1315(1) (Reissue 2016).

No. A-17-684: State v. Butler. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-17-694: State v. Alarcon. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Dyer, 298 Neb. 82, 902 N.W.2d 687 (2017).

No. A-17-695: State v. Standley. By order of the court, appeal
dismissed for failure to file briefs.

No. A-17-696: Thompson v. Alston. By order of the court, appeal
dismissed for failure to file briefs.

No. A-17-698: State v. Norton. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-701: Alston v. Alston. By order of the court, appeal
dismissed for failure to file briefs.

No. A-17-704: State v. Ellington. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-706: State v. Jackson. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-17-708: In re Interest of Diego G. Motion of appellant to
dismiss appeal considered; appeal dismissed.

No. A-17-715: Lewis v. Rolling Stone Feedyard. Appeal dis-
missed. See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue
2016).

No. A-17-717: State v. Jones. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).
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No. A-17-725: In re Interest of Isaiah G. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. A-17-727: State v. Torres. Stipulation allowed; appeal
dismissed.

No. A-17-728: State v. Yanga. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State
v. Henry, 292 Neb. 834, 875 N.W.2d 374 (2016); State v. Thompson,
278 Neb. 320, 770 N.W.2d 598 (2009).

No. A-17-729: State v. Curtis. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-17-731: State v. Potmesil. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-17-734: In re Interest of Diego G. Motion of appellant to
dismiss appeal considered; appeal dismissed.

No. A-17-735: In re Interest of Diego G. Motion of appellant to
dismiss appeal considered; appeal dismissed.

No. A-17-736: In re Interest of Diego G. Motion of appellant to
dismiss appeal considered; appeal dismissed.

No. A-17-738: Davis v. Applied Underwriters. Motion of appel-
lant to dismiss appeal sustained; appeal dismissed.

No. A-17-746: Harrell v. Bloos. Affirmed. See § 2-107(A)(1).

No. A-17-772: Kennicutt v. Vandelay Investments. Motion of
appellee for summary dismissal sustained; appeal dismissed. See,
§ 2-107(B)(1); Hauxwell v. Henning, 291 Neb. 1, 863 N.W.2d 798
(2015).

No. A-17-774: State v. Furlow. Stipulation allowed; appeal
dismissed.

No. A-17-777: Hunter v. Gronenthal. By order of the court,
appeal dismissed for failure to file briefs.

No. A-17-780: State v. Traylor. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-784: State v. McKay. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-2301.02 (Reissue 2016).

Nos. A-17-785, A-17-786: State v. Janousek. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Benavides, 294 Neb. 902, 884 N.W.2d 923
(2016).
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No. A-17-789: Hayes v. Hayes. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-17-789: Hayes v. Hayes. Motion of appellant to vacate dis-
missal granted; appeal reinstated.

No. A-17-789: Hayes v. Hayes. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-17-791: State v. Gardner. Appeal dismissed. See,
§ 2-107(A)(2); State v. Haase, 247 Neb. 817, 530 N.W.2d 617 (1995).

No. A-17-792: Redus v. Redus. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-17-793: State v. Abejide. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-2912(1) (Reissue 2016).

No. A-17-794: State on behalf of JayShawn V. v. Jamar A.
Appeal dismissed. See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1902
(Reissue 2016).

No. A-17-797: Hernandez v. Frakes. Appeal dismissed. See
§ 2-107(A)(2).

No. A-17-802: State v. Littledog. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-805: Smith v. Mental Health Assn. of Nebraska.
Appeal dismissed. See, § 2-107(A)(2); Nichols v. Nichols, 288 Neb.
339, 847 N.W.2d 307 (2014).

No. A-17-806: State v. Gray. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); Neb.
Rev. Stat. § 29-3001(4)(e) (Reissue 2016); State v. Watkins, 284 Neb.
742, 825 N.W.2d 403 (2012).

No. A-17-811: State v. Harris. Stipulation allowed; appeal
dismissed.

No. A-17-819: In re Interest of Lydia R. et al. Motion of appel-
lant to dismiss appeal sustained; appeal dismissed.

No. A-17-820: State v. Contreras. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-2301.02 (Reissue 2016); State v.
Carter, 292 Neb. 16, 870 N.W.2d 641 (2015).

No. A-17-822: State v. Sampson. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Baxter, 295 Neb. 496, 888 N.W.2d 726 (2017); State v. Custer, 292
Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-825: State v. Thompson. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Dehning, 296 Neb. 537, 894 N.W.2d 331 (2017).
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No. A-17-826: In re Interest of Ra’Khyia T. et al. Appeal dis-
missed. See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue
2016).

No. A-17-827: Cuenca v. Physicians Clinic. Appeal dismissed.

No. A-17-828: Mengedoht v. Andersen. Motion of appellees for
summary affirmance sustained; July 25, 2017, order affirmed. See
§ 2-107(B)(2).

No. A-17-829: Mengedoht v. Looby. Motion of appellee for
summary affirmance sustained; July 25, 2017, order affirmed. See
§ 2-107(B)(2).

No. A-17-830: Smith v. Smith. Stipulation to dismiss appeal
allowed; appeal dismissed.

No. A-17-832: Edwards v. Madsen. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
Neb. Rev. Stat. § 29-1603 (Cum. Supp. 2014 & Reissue 2016);
Sanders v. Frakes, 295 Neb. 374, 888 N.W.2d 514 (2016).

No. A-17-833: State v. Ayubzai. By order of the court, appeal
dismissed for failure to file briefs.

No. A-17-837: State v. Lemburg. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Baxter, 295 Neb. 496, 888 N.W.2d 726 (2017); State v.
Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-17-838: State v. Vigil. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Dyer, 298 Neb. 82, 902 N.W.2d 687 (2017).

No. A-17-840: Valentine v. Gerber. Appeal dismissed. See,
§ 2-107(A)(2); State v. Riensche, 283 Neb. 820, 812 N.W.2d 293
(2012).

No. A-17-841: State v. Johnson. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); Sickler
v. Sickler, 293 Neb. 521, 878 N.W.2d 549 (2016).

No. A-17-844: Hall v. Creighton Legal Clinic. Motion of appellee
for summary dismissal granted; appeal dismissed. See, § 2-107(B)(1);
Neb. Rev. Stat. § 25-1912(1) (Supp. 2017); Landrum v. City of
Omaha Planning Bd., 297 Neb. 165, 899 N.W.2d 598 (2017).

Nos. A-17-845, A-17-848, A-17-849: State v. Hiatt. Motions
of appellee for summary affirmance sustained; judgments affirmed.
See, § 2-107(B)(2); State v. Loding, 296 Neb. 670, 895 N.W.2d 669
(2017); State v. Dehning, 296 Neb. 537, 894 N.W.2d 331 (2017).

No. A-17-847: Martinez v. Hormel Foods Corp. By order of the
court, appeal dismissed for failure to file briefs.
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No. A-17-850: State v. Robinson. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-17-851: State v. Peithman. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-854: State v. Wallace. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-17-858: Alford v. Hansen. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); Neb.
Rev. Stat. § 25-2301.02 (Reissue 2016); Sanders v. Frakes, 295 Neb.
374, 888 N.W.2d 514 (2016).

No. A-17-859: Sorensen v. Thomas. Motion of appellant to dis-
miss appeal sustained; appeal dismissed.

No. A-17-863: Jensen v. Griffin. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-17-869: Kingston v. San Angelo. By order of the court,
appeal dismissed for failure to file briefs.

No. A-17-871: State v. Crites. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State
v. Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016); State v. Dixon,
286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-17-882: State v. Osby. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-886: State v. Powell. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-17-887: State v. Sapp. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-890: State v. Cassell. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-2912(1) (Reissue 2016).

No. A-17-892: Mumin v. Frakes. Affirmed. See § 2-107(A)(1).
See, also, Molczyk v. Molczyk, 285 Neb. 96, 825 N.W.2d 435 (2013).

No. A-17-893: State v. Gray. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); Neb.
Rev. Stat. § 29-2103(4) (Reissue 2016).

No. A-17-895: State v. Keown. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
White, 256 Neb. 536, 590 N.W.2d 863 (1999).

No. A-17-896: State v. Brewer. Stipulation allowed; appeal
dismissed.
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No. A-17-901: State v. Heston. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-902: State v. Rogers. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Sidzyik, 281 Neb. 305, 795 N.W.2d 281 (2011).

No. A-17-904: Mumin v. Kelly. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-17-907: State v. Lugo. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-911: State v. Casey. Stipulation allowed; appeal
dismissed.

No. A-17-913: In re Interest of Imelda H. et al. Motion of
appellee for summary dismissal sustained; appeal dismissed. See,
§ 2-107(B)(1); Neb. Rev. Stat. §§ 43-2,106.01(1) and 25-1912(1)
(Reissue 2016).

No. A-17-917: Tucker v. Porter. Motion of appellant to dismiss
appeal sustained; appeal dismissed; each party to pay own costs.

No. A-17-922: Valentine v. Randall. By order of the court, appeal
dismissed for failure to file briefs.

No. A-17-923: Williams v. Longs. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-17-928: State on behalf of JayShawn V. v. James A.
Appeal dismissed. See § 2-107(A)(2).

No. A-17-929: State v. Jenkins. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Dehning, 296 Neb. 537, 894 N.W.2d 331 (2017).

No. A-17-930: Lecher v. Zapata. Stipulation to dismiss appeal
sustained; appeal dismissed; each party to pay own costs.

No. A-17-932: State ex rel. Kathryn G. v. Nicholas L. By order
of the court, appeal dismissed for failure to file briefs.

No. A-17-933: Applied Underwriters v. All American School
Bus Corp. Appeal dismissed. See, § 2-107(A)(2); Neb. Rev. Stat.
§ 25-1902 (Reissue 2016); Deines v. Essex Corp., 293 Neb. 577, 879
N.W.2d 30 (2016).

No. A-17-936: Owens v. Owens. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1902 (Reissue 2016).

No. A-17-937: Harms v. Harms. Appeal dismissed. See,
§ 2-107(A)(2); Ginger Cove Common Area Co. v. Wiekhorst, 296
Neb. 416, 893 N.W.2d 467 (2017).
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No. A-17-938: State v. Bart. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-940: State v. Kues. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-941: State v. Spencer. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-945: State v. Iglesias. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-946: State v. Martinez. Stipulation allowed; appeal
dismissed.

No. A-17-947: State v. Owens. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-17-953: State v. Wilson. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-17-954: State v. Murph. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-17-956: Clark v. Sarpy County. By order of the court,
appeal dismissed for failure to file briefs.

No. A-17-959: State v. Three Thousand Six Hundred Ninety-One
Dollars. Motion of appellee for summary affirmance sustained; judg-
ment affirmed. See, § 2-107(B)(2); ACI Worldwide Corp. v. Baldwin
Hackett & Meeks, 296 Neb. 818, 896 N.W.2d 156 (2017); Carrel v.
Serco Inc., 291 Neb. 61, 864 N.W.2d 236 (2015).

No. A-17-963: State v. Brown. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State
v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015); State v. Carter, 236
Neb. 656, 463 N.W.2d 332 (1990).

No. A-17-964: State v. Kues. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-965: State v. Kalina. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-17-965: State v. Kalina. Motion of appellant to set aside
dismissal sustained; appeal reinstated.

No. A-17-966: In re Interest of Kyle G. Appeal dismissed. See,
§ 2-107(A)(2); 2017 Neb. Laws, L.B. 11; In re Interest of Sandrino
T, 295 Neb. 270, 888 N.W.2d 371 (2016).
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No. A-17-973: State v. Chaloupka. Appeal dismissed. See,
§ 2-107(A)(2); State v. Dorcey, 256 Neb. 795, 592 N.W.2d 495
(1999).

No. A-17-974: State v. Fauth. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-17-975: Hall v. Wojtalewicz. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-2729(1) (Reissue 2016);
McClellan v. Board of Equal. of Douglas Cty., 275 Neb. 581, 748
N.W.2d 66 (2008).

No. A-17-977: State v. Fox. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); Neb.
Rev. Stat. § 29-2204.02(2)(c) (Reissue 2016); State v. Dyer, 298 Neb.
82, 902 N.W.2d 687 (2017).

No. A-17-979: Shannon v. Jurgens. By order of the court, appeal
dismissed for failure to file briefs.

No. A-17-984: Dieter v. Dieter. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912 (Reissue 2016).

No. A-17-986: In re Trust of Shonka. Motion of appellant to dis-
miss appeal sustained; appeal dismissed.

No. A-17-987: State v. Tran. Appeal dismissed. See § 2-107(A)(2).

No. A-17-988: Cinatl v. Prososki. By order of the court, appeal
dismissed for failure to file briefs.

No. A-17-990: State v. Schindler. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-992: Phillips v. Silver Memories. Appeal dismissed.
See, § 2-107(A)(2); Neb. Rev. Stat. § 48-185 (Cum. Supp. 2016).

Nos. A-17-998, A-17-999: State v. Riek. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-1000: State v. Osman. By order of the court, appeal
dismissed for failure to file briefs.

No. A-17-1001: Theisen v. Theisen. Stipulation to dismiss appeal
sustained; appeal dismissed.

No. A-17-1003: State v. Chapman. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912 (Reissue 2016); State v.
Guatney, 207 Neb. 501, 299 N.W.2d 538 (1980).

No. A-17-1004: State v. Ater. Stipulation allowed; appeal
dismissed.

No. A-17-1005: In re Interest of Noah H. Motion of appellant to
dismiss appeal sustained; appeal dismissed.
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No. A-17-1006: In re Interest of Elijah H. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. A-17-1007: In re Interest of Americ H. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. A-17-1008: State v. Gardner. Appeal dismissed. See
§ 2-107(A)(2).

No. A-17-1009: State v. Monasmith. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-1012: State v. Mayhew. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-17-1014: Wilson v. Hall. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-17-1015: Wise v. Hall. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-17-1020: Martinez v. CMR Constr. & Roofing of Texas.
Appeal dismissed. See, § 2-107(A)(2); Jacobitz v. Aurora Co-op, 287
Neb. 97, 841 N.W.2d 377 (2013).

No. A-17-1021: State v. Owens. Stipulation allowed; appeal
dismissed.

No. A-17-1022: Tyler v. Belik. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-2301.02 (Reissue 2016); State v.
Carter, 292 Neb. 16, 870 N.W.2d 641 (2015).

No. A-17-1023: State v. Brown. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-1027: State v. Chesson. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-17-1029: State on behalf of Richard W. v. Richard W. By
order of the court, appeal dismissed for failure to file briefs.

No. A-17-1030: State v. Lara-Lozano. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-1031: McSwine v. Department of Corr. Servs. By
order of the court, appeal dismissed for failure to file briefs.

No. A-17-1032: State v. Winters. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).
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No. A-17-1035: State v. Hatch. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State
v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015); State v. Carter, 236
Neb. 656, 463 N.W.2d 332 (1990).

No. A-17-1038: Tyler v. City of Omaha. Appeal dismissed. See
§ 2-107(A)(2).

No. A-17-1040: McElroy v. Davita Dialysis Clinics Corp. Appeal
dismissed. See, § 2-107(A)(2); State v. Schmailzl, 248 Neb. 314, 534
N.W.2d 743 (1995).

No. A-17-1041: White v. State. Motion of appellee for summary
affirmance granted; judgment affirmed.

No. A-17-1043: State v. Castonguay. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-2301.02 (Reissue 2016); State v.
Carter, 292 Neb. 16, 870 N.W.2d 641 (2015).

No. A-17-1045: Varenhorst v. Otoe Cty. Bd. of Equal. Stipulation
to dismiss considered; appeal dismissed; each party to pay own costs.

No. A-17-1052: State on behalf of JayShawn V. v. Jamar A.
Appeal dismissed. See § 2-107(A)(2).

No. A-17-1057: State v. Blazek. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-1058: State v. Blazek. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-1060: State v. Cassell. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-1061: State v. Schwisow. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-1065: Hooper v. Hooper. Appeal dismissed. See,
§ 2-107(A)(2); Sulu v. Magana, 293 Neb. 148, 879 N.W.2d 674
(2016).

No. A-17-1069: State v. Scott. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-1073: State v. O’Donahue. By order of the court,
appeal dismissed for failure to file briefs.

No. A-17-1078: State v. Palmer. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-1080: In re Estate of Mosher. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. A-17-1082: Grabast v. Grabast. By order of the court, appeal
dismissed for failure to file briefs.

No. A-17-1084: Dawson v. Tilted Kilt. Appeal dismissed.
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No. A-17-1085: Hildebrandt v. Tilted Kilt. Appeal dismissed.

No. A-17-1087: Hillyard v. Tilted Kilt. Appeal dismissed.

No. A-17-1088: Becker v. Tilted Kilt. Appeal dismissed.

No. A-17-1089: In re Interest of Joseph P. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. A-17-1090: State v. Chuol. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-2301.02 (Reissue 2016); State v.
Carter, 292 Neb. 16, 870 N.W.2d 641 (2015).

No. A-17-1094: State v. Sepulveda. By order of the court, appeal
dismissed for failure to file briefs.

No. A-17-1095: In re Adoption of Aubree K. Appeal dismissed.
See, § 2-107(A)(2); In re Adoption of Madysen S. et al., 293 Neb.
646, 879 N.W.2d 34 (2016).

No. A-17-1097: State v. Divis. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016); State v.
Ruffin, 280 Neb. 611, 789 N.W.2d 19 (2010).

No. A-17-1100: State v. Martinez. Motion of appellee for sum-
mary affirmance granted; judgment affirmed. See, Neb. Rev. Stat.
§ 29-3001(4) (Reissue 2016); State v. Amaya, 298 Neb. 70, 902
N.W.2d 675 (2017); State v. Mamer, 289 Neb. 92, 853 N.W.2d 517
(2014).

No. A-17-1102: State v. Henderson. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-1104: Gray v. Flood. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-17-1105: State v. Scott. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Dehning, 296 Neb. 537, 894 N.W.2d 331 (2017).

No. A-17-1108: Bruce v. Department of Motor Vehicles. Appeal
dismissed. See, § 2-107(A)(2); Woodward v. Lahm, 295 Neb. 698,
890 N.W.2d 493 (2017); Ernest v. Jensen, 226 Neb. 759, 415 N.W.2d
121 (1987).

No. A-17-1109: Schlax v. Schlax. By order of the court, appeal
dismissed for failure to file briefs.

No. A-17-1112: Jensen v. Jensen. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1329 (Reissue 2016); Fitzgerald
v. Fitzgerald, 286 Neb. 96, 835 N.W.2d 44 (2013).

No. A-17-1117: State on behalf of JayShawn V. v. Jamar A.
Appeal dismissed. See § 2-107(A)(2).

No. A-17-1119: Above Average Painting & Drywall v. Ross.
Motion of appellant to dismiss appeal sustained; appeal dismissed.
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No. A-17-1120: SNJ Inc. v. Nebraska Liquor Control Comm.
Appeal dismissed. See, § 2-107(A)(2); Neb. Rev. Stat. § 84-917
(Reissue 2014); City of Lincoln v. Twin Platte NRD, 250 Neb. 452,
551 N.W.2d 6 (1996).

No. A-17-1122: Schmidt v. Schmidt. Appeal dismissed. See,
§ 2-107(A)(2); Schlake v. Schlake, 294 Neb. 755, 855 N.W.2d 15
(2016); Sewall v. Whiton, 85 Neb. 478, 123 N.W. 1042 (1909).

No. A-17-1125: Bleicher v. Bleicher. By order of the court, appeal
dismissed for failure to file briefs.

No. A-17-1128: State v. Perez. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-1137: State v. Estill. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-1145: State v. Harden. Appeal dismissed. See,
§ 2-107(A)(2); State v. Haase, 247 Neb. 817, 530 N.W.2d 617 (1995).

No. A-17-1146: State v. Harpster. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-1150: State v. Person. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Benavides, 294 Neb. 902, 884 N.W.2d 923 (2016).

No. A-17-1153: Fritz v. Wente. Appeal dismissed. See,
§ 2-107(A)(2); Nichols v. Nichols, 288 Neb. 339, 847 N.W.2d 307
(2014).

No. A-17-1157: State v. Matias-Gonzalez. Motion of appellee
for summary affirmance granted; judgment affirmed. See State v.
Benavides, 294 Neb. 902, 884 N.W.2d 923 (2016).

No. A-17-1161: State v. Diego-Francisco. Motion of appel-
lee for summary affirmance sustained; judgment affirmed. See,
§ 2-107(B)(2); State v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-1163: Mumin v. Hansen. Motion of appellee for sum-
mary affirmance pursuant to § 2-107(B)(2) sustained in part, and in
part reversed and vacated.

No. A-17-1168: Cogdill v. Reynolds. Motion of appellee for sum-
mary dismissal sustained; appeal dismissed. See, § 2-107(B)(1); Neb.
Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-1169: Standley v. Sprague. Appeal dismissed. See,
§ 2-107(A)(2); Murray v. Stine, 291 Neb. 125, 864 N.W.2d 386
(2015).

No. A-17-1172: Morris v. CT Corp. Systems. Motion of appel-
lant to dismiss appeal sustained; appeal dismissed; each party to pay
own costs.
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No. A-17-1174: State v. Gardner. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-1175: State v. Gardner. Appeal dismissed. See
§ 2-107(A)(2).

No. A-17-1180: State v. Yang. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-17-1185: Solorio-Gallardo v. Dieguez. Appeal dismissed.
See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-1187: Zuhlke v. W.M. Krotter Co. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. A-17-1192: Lundahl v. Walmart. Appeal dismissed. See
§ 2-107(A)(2).

No. A-17-1194: State v. Copeland. Appeal dismissed. See,
§ 2-107(A)(2); State v. Haase, 247 Neb. 817, 530 N.W.2d 617 (1995).

No. A-17-1196: In re Interest of Joshua S. Appeal dismissed. See
§ 2-107(A)(2). See, e.g., In re Interest of Sarah K., 258 Neb. 52, 601
N.W.2d 780 (1999); In re Interest of Diana M. et al., 20 Neb. App.
472, 825 N.W.2d 811 (2013).

No. A-17-1200: Yah v. Fontenelle Realty. By order of the court,
appeal dismissed for failure to file briefs.

No. A-17-1203: Colburn v. CHS, Inc. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1902 (Reissue 2016).

No. A-17-1205: State v. Briggs. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-1207: State v. Curtis. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-1212: State v. Bennett. By order of the court, appeal
dismissed for failure to file briefs.

No. A-17-1213: Montalvo v. Koch Equity Corp. By order of the
court, appeal dismissed for failure to file briefs.

No. A-17-1220: In re Adoption of Faith H. Appeal dismissed.
See, § 2-107(A)(2); In re Adoption of Madysen S. et al., 293 Neb.
646, 879 N.W.2d 34 (2016).

No. A-17-1222: State v. Ebert. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-1224: Utecht v. Western Sugar Co-op. By order of the
court, appeal dismissed for failure to file briefs.
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No. A-17-1226: Merrill v. Department of Corr. Servs. Appeal
dismissed. See, § 2-107(A)(2); Purdie v. Nebraska Dept. of Corr.
Servs., 292 Neb. 524, 872 N.W.2d 895 (2016).

No. A-17-1227: State v. Kaar. Stipulation allowed; appeal
dismissed.

No. A-17-1228: Gray v. Hansen. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); Mumin
v. Frakes, 298 Neb. 381, 904 N.W.2d 667 (2017).

No. A-17-1230: State v. Harris. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-1233: State v. Leonard. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-1235: State v. Charbonneau. Stipulation allowed;
appeal dismissed.

No. A-17-1236: State v. Knight. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-1238: State v. Campos. Appeal dismissed. See
§§ 2-107(A)(2) and 2-101(B)(4). See, also, Neb. Rev. Stat.
§ 25-1912(1) (Reissue 2016); State v. Parmar, 255 Neb. 356, 586
N.W.2d 279 (1998).

No. A-17-1241: State v. Thoan. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-17-1242: Gray v. Department of Corr. Servs. Appeal dis-
missed for lack of jurisdiction.

No. A-17-1245: Heckard v. Hansen. By order of the court, appeal
dismissed for failure to file briefs.

No. A-17-1249: In re Guardianship of Kyoko R. Appeal dis-
missed. See § 2-107(A)(2).

No. A-17-1251: Patterson v. Department of Corr. Servs. Motion
of appellant to dismiss appeal sustained; appeal dismissed.

No. A-17-1252: State v. Hatch. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-17-1256: Molina v. Maxson. Motion of appellee for sum-
mary dismissal sustained; appeal dismissed. See, § 2-107(B)(1); Neb.
Rev. Stat. § 25-1315(1) (Reissue 2016).

No. A-17-1259: State v. Espinosa. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-1263: Guerry v. Frakes. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).
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No. A-17-1264: Fletcher v. Joseph. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1902 (Reissue 2016); Ginger
Cove Common Area Co. v. Wiekhorst, 296 Neb. 416, 893 N.W.2d 467
(2017).

No. A-17-1266: State v. Lopez. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-17-1266: State v. Lopez. Motion of appellant for rehearing
sustained. Appeal reinstated.

No. A-17-1266: State v. Lopez. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-1267: Mansuetta v. Mansuetta. Appeal dismissed. See,
§ 2-107(A)(2); In re Interest of Tyrone K., 295 Neb. 193, 887 N.W.2d
489 (2016). See, also, Devney v. Devney, 295 Neb. 15, 886 N.W.2d
61 (2016).

No. A-17-1270: State v. Alford. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1241 (Reissue 2016); State v.
Ruffin, 280 Neb. 611, 789 N.W.2d 19 (2010).

No. A-17-1271: Kelvin v. State. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-1273: State v. Garibo. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State
v. Custer, 298 Neb. 279, 903 N.W.2d 911 (2017); State v. Jedlicka,
297 Neb. 276, 900 N.W.2d 454 (2017); State v. Alarcon-Chavez, 295
Neb. 1014, 893 N.W.2d 706 (2017); State v. Goynes, 293 Neb. 288,
876 N.W.2d 912 (2016).

No. A-17-1274: Marcia S. on behalf of Kyoko R. v. Martin S.
By order of the court, appeal dismissed for failure to file briefs.

No. A-17-1290: State v. Gray. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-1295: Hernandez v. Frakes. Motion of appellee for
summary affirmance sustained; judgment affirmed. See § 2-107(B)(2).
See, also, Neb. Rev. Stat. §§ 28-416(2) and 28-401(28)(h) (Cum.
Supp. 20006).

No. A-17-1298: State v. Curry. Appeal dismissed. See,
§ 2-107(A)(2); State v. Haase, 247 Neb. 817, 530 N.W.2d 617 (1995).

No. A-17-1299: State v. Curry. Appeal dismissed. See,
§ 2-107(A)(2); State v. Haase, 247 Neb. 817, 530 N.W.2d 617 (1995).

No. A-17-1300: State v. Johnson. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).
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No. A-17-1304: State v. Hughes. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Russell, 299 Neb. 483, 908 N.W.2d 669 (2018).

No. A-17-1305: State v. Valentino. Appeal dismissed. See,
§ 2-107(A)(2); State v. Yuma, 286 Neb. 244, 835 N.W.2d 679 (2013);
State v. Dunkin, 283 Neb. 30, 807 N.W.2d 744 (2012).

No. A-17-1306: State v. Davis. Stipulation allowed; appeal
dismissed.

No. A-17-1310: In re Estate of Taylor. Motion of appellee to
dismiss granted; appeal dismissed. See, Neb. Rev. Stat. § 30-1601(3)
(Reissue 2016); In re Trust Created by Isvik, 274 Neb. 525, 741
N.W.2d 638 (2017).

No. A-17-1315: Dannatt v. Dannatt. Stipulation allowed; appeal
dismissed at cost of appellant.

No. A-17-1320: Goodwin v. Goodwin. Appeal dismissed. See,
§ 2-107(A)(2); Furstenfeld v. Pepin, 23 Neb. App. 673, 875 N.W.2d
468 (2016).

No. A-17-1322: State v. Hood. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-1323: State v. Hood. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-1330: City of Atkinson v. Widtfeldt. Appeal dismissed.
See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1902 (Reissue 2016). See,
also, State of Florida v. Countrywide Truck Ins. Agency, 270 Neb.
454, 703 N.W.2d 905 (2005).

No. A-17-1333: State v. Hizar. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-18-010: State v. Chhetri. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-18-015: Parker v. Parker. By order of the court, appeal
dismissed for failure to file briefs.

No. A-18-017: Tierney v. Tierney. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(3) (Supp. 2017); Haber v.
V & R Joint Venture, 263 Neb. 529, 641 N.W.2d 31 (2002).

No. A-18-026: Thomas v. Moyer. Appeal dismissed. See,
§ 2-107(A)(2); Nichols v. Nichols, 288 Neb. 339, 847 N.W.2d 307
(2014).

No. A-18-027: Thomas v. Jackson. Appeal dismissed. See,
§ 2-107(A)(2); Nichols v. Nichols, 288 Neb. 339, 847 N.W.2d 307
(2014).
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CASES DISPOSED OF WITHOUT OPINION

No. A-18-028: Jacob v. Ricketts. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Supp. 2017).

No. A-18-031: In re Interest of Nina J. By order of the court,
appeal dismissed for failure to file briefs.

No. A-18-036: State v. Mai. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Russell, 299 Neb. 483, 908 N.W.2d 669 (2018).

No. A-18-042: In re Estate of Trawicke. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912 (Supp. 2017).

No. A-18-046: State v. Matson. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-18-047: State v. Matson. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-18-048: State v. Hagemeier. By order of the court, appeal
dismissed for failure to file briefs.

No. A-18-051: State v. Stark. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Supp. 2017).

No. A-18-064: In re Interest of Revontre J. et al. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. A-18-065: State v. Trifu. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-18-067: State v. Alford. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Supp. 2017).

No. A-18-068: Kays v. Madsen. By order of the court, appeal
dismissed for failure to file briefs.

No. A-18-069: Gray v. Department of Corr. Servs. Appeal
dismissed. See, § 2-107(A)(2); Neb. Rev. Stat. § 84-917(2)(a)(i)
(Reissue 2014).

No. A-18-070: Goodwin v. Goodwin. Appeal dismissed. See
§ 2-107(A)(2).

No. A-18-071: Gray v. Department of Corr. Servs. Appeal
dismissed. See, § 2-107(A)(2); Neb. Rev. Stat. § 84-917(2)(a)(i)
(Reissue 2014).

No. A-18-074: State v. Coffman. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-18-079: State on behalf of JayShawn V. v. Jamar A.
Appeal dismissed. See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1902
(Reissue 2016).

No. A-18-084: Fontenelle Realty v. Yah. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-2301.02 (Reissue 2016); Martin
v. McGinn, 265 Neb. 403, 657 N.W.2d 217 (2003).
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No. A-18-088: Eskridge v. Department of Corr. Servs. Appeals
Bd. Appeal dismissed. See § 2-107(A)(2).

No. A-18-089: In re Interest of Tiana B. Appeal dismissed. See,
§ 2-107(A)(2); In re Interest of Becka P. et al., 296 Neb. 365, 894
N.W.2d 247 (2017). See, also, In re Interest of Danaisha W. et al.,
287 Neb. 27, 840 N.W.2d 533 (2013).

No. A-18-092: State v. Mumin. Stipulation allowed; appeal
dismissed.

No. A-18-100: Johnson v. Johnson. By order of the court, appeal
dismissed for failure to file briefs.

No. A-18-102: State v. McNeal. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-18-109: State v. Freemont. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Supp. 2017).

No. A-18-115: English v. Time Warner Cable. By order of the
court, appeal dismissed for failure to file briefs.

No. A-18-118: State v. Barnes. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Supp. 2017).

No. A-18-119: State v. Barnes. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Supp. 2017).

No. A-18-120: Robinson v. State. By order of the court, appeal
dismissed for failure to file briefs.

No. A-18-124: In re Interest of Tiana B. Appeal dismissed. See,
§ 2-107(A)(2); In re Interest of Becka P. et al., 296 Neb. 365, 894
N.W.2d 247 (2017). See, also, In re Interest of Danaisha W. et al.,
287 Neb. 27, 840 N.W.2d 533 (2013).

No. A-18-137: Molina v. State. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Supp. 2017).

No. A-18-144: Owens v. Owens. Appeal dismissed. See,
§ 2-107(A)(2); Furstenfeld v. Pepin, 287 Neb. 12, 840 N.W.2d 862
(2013).

No. A-18-149: Jackson v. Pfeifer. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Supp. 2017).

No. A-18-152: Friedrichsen v. Gosda. Summarily remanded.

No. A-18-153: Newman v. Liebig. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1315(1) (Reissue 2016).

No. A-18-161: Chapman v. State. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Supp. 2017).

No. A-18-162: State v. Lampman. By order of the court, appeal
dismissed for failure to file briefs.



o1-

CASES DISPOSED OF WITHOUT OPINION

No. A-18-167: State v. Hladik. Stipulation allowed; appeal
dismissed.

No. A-18-183: Pilcher v. Pilcher. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1902 (Reissue 2016). See, also,
In re Adoption of Madysen S. et al., 293 Neb. 646, 879 N.W.2d 34
(2016); Klein v. Klein, 230 Neb. 385, 431 N.W.2d 646 (1988).

No. A-18-185: Mumin v. Nebraska Legislature. Appeal dis-
missed. See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Supp.
2017).

No. A-18-201: State v. Kadavy. Stipulation allowed; appeal
dismissed.

No. A-18-202: State v. Kadavy. Stipulation allowed; appeal
dismissed.

No. A-18-210: State v. Masters. Stipulation allowed; appeal
dismissed.

No. A-18-215: Krafka v. Krafka. Appeal dismissed. See
§ 2-107(A)(2).

No. A-18-222: Graham v. First Nat. Bank of Omaha. Appeal
dismissed. See, § 2-107(A)(2); State ex rel. Fick v. Miller, 252 Neb.
164, 560 N.W.2d 793 (1997).

No. A-18-226: State v. Dughman. Appeal dismissed. See,
§ 2-107(A)(2); State v. Gill, 297 Neb. 852, 901 N.W.2d 679 (2017).

No. A-18-254: In re Interest of Kennah S. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. A-18-259: State v. Guilliatt. Stipulation allowed; appeal
dismissed.

No. A-18-261: Kramer v. Gold Ring Enters. Appeal dismissed.
See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1902 (Reissue 2016).

No. A-18-275: State v. Scott. Stipulation allowed; appeal
dismissed.

No. A-18-340: Lay v. Board of Supervisors of Adams Cty.
Appeal dismissed. See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1315(1)
(Reissue 2016).

No. A-18-346: Alameri v. US Foods. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. §§ 48-180 and 48-182 (Cum. Supp.
2016).

No. A-18-367: Harper v. Kaczor. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1902 (Reissue 2016); State v.
Bluett, 295 Neb. 369, 889 N.W.2d 83 (2016).

No. A-18-374: State v. Podkovich. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Supp. 2017).
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No. A-18-381: Bhatt v. Pragya, Inc. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1315(1) (Reissue 2016).

No. A-18-395: State v. El. Appeal dismissed. See § 2-107(A)(2).

No. A-18-400: In re Interest of Cayden R. et al. Appeal dis-
missed. See, § 2-107(A)(2); Neb. Rev. Stat. § 43-1613 (Reissue
2016).

No. A-18-425: Armada Media Corp. v. Legacy Communications.
Appeal dismissed. See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1315(1)
(Reissue 2016); Malolepszy v. State, 270 Neb. 100, 699 N.W.2d 387
(2005).






LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. A-15-798: State v. Fair. Petition of appellant for further
review denied on November 13, 2017.

No. A-15-923: State v. Purdy. Petition of appellant for further
review denied on September 8, 2017.

No. A-15-987: State v. Buttercase. Petition of appellant for fur-
ther review denied on March 2, 2018. See § 2-102(F)(1).

No. S-15-1014: In re Henry B. Wilson, Jr., Revocable Trust.
Petition of appellee for further review sustained on February 23,
2018.

Nos. A-15-1211, A-15-1214: State v. Robey. Petitions of appellant
for further review denied on November 8, 2017.

No. S-16-054: Becher v. Becher, 24 Neb. App. 726 (2017).
Petition of appellant for further review sustained on September 27,
2017.

No. S-16-054: Becher v. Becher, 24 Neb. App. 726 (2017).
Petition of appellee for further review sustained on September 27,
2017.

No. A-16-059: State v. McCray. Petition of appellant for further
review denied on January 17, 2018.

No. A-16-103: Chevalier v. Metropolitan Util. Dist., 24 Neb.
App. 874 (2017). Petition of appellant for further review denied on
December 11, 2017.

No. S-16-113: Nadeem v. State, 24 Neb. App. 825 (2017). Petition
of appellee for further review sustained on August 17, 2017.

No. A-16-202: Crozier v. Brownell-Talbot School, 25 Neb. App.
1 (2017). Petition of appellee for further review denied on November
22,2017.

No. A-16-208: Andrew v. Village of Nemaha. Petition of appel-
lant for further review denied on September 14, 2017.

No. A-16-309: Northeast Neb. Pub. Power Dist. v. Nebraska
Pub. Power Dist., 24 Neb. App. 837 (2017). Petition of appellant for
further review denied on September 13, 2017.

No. S-16-451: Wisner v. Vandelay Investments. Petition of
appellee for further review sustained on November 16, 2017.

No. A-16-460: Computer Support Servs. v. Vaccination Servs.
Petition of appellant for further review denied on August 30, 2017.
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PETITIONS FOR FURTHER REVIEW

No. A-16-493: State v. Glazebrook. Petition of appellant for fur-
ther review denied on March 22, 2018.

No. A-16-507: In re Interest of Gabriella N. et al. Petition of
appellant for further review denied on October 2, 2017.

No. A-16-527: State v. Derreza. Petition of appellant for further
review denied on October 17, 2017.

No. A-16-620: Ganzel v. Ganzel. Petition of appellant for further
review denied on August 30, 2017.

No. A-16-638: Summer Haven Lake Assn. v. Vlach, 25 Neb.
App. 384 (2017). Petition of appellant for further review denied on
April 18, 2018.

No. A-16-682: Essink v. City of Gretna, 25 Neb. App. 53 (2017).
Petition of appellee for further review denied on November 21, 2017.

No. A-16-690: State v. Camp. Petition of appellant for further
review denied on March 21, 2018.

No. A-16-727: N.P. Dodge Mgmt. Co. v. Eltouny. Petition of
appellant for further review denied on March 1, 2018, as untimely.

No. A-16-747: Davlin v. Cruickshank. Petition of appellant for
further review denied on October 4, 2017.

No. A-16-824: State v. Harris. Petition of appellant for further
review denied on November 13, 2017.

No. A-16-844: Walker v. Probandt, 25 Neb. App. 30 (2017).
Petition of appellee for further review denied on May 8, 2018.

No. A-16-846: James-Estenson v. Estenson. Petition of appellant
for further review denied on April 24, 2018.

No. A-16-850: Miller v. Miller. Petition of appellant for further
review denied on August 14, 2017.

No. A-16-888: State v. Long. Petition of appellant for further
review denied on December 11, 2017.

No. A-16-890: Schriner v. Schriner, 25 Neb. App. 165 (2017).
Petition of appellant for further review denied on November 3, 2017,
as premature. See § 2-102(F)(1).

No. A-16-890: Schriner v. Schriner, 25 Neb. App. 165 (2017).
Petition of appellant for further review denied on December 29, 2017.

No. A-16-905: Carey v. Hand. Petition of appellee for further
review denied on August 30, 2017.

No. A-16-910: State v. Williams, 24 Neb. App. 920 (2017).
Petition of appellant for further review denied on December 22, 2017.

No. A-16-915: Ritts v. TEO, Inc. Petition of appellant for further
review denied on December 28, 2017.

No. A-16-923: State v. Cook. Petition of appellant for further
review denied on October 18, 2017.
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PETITIONS FOR FURTHER REVIEW

No. A-16-930: State v. Payne. Petition of appellant for further
review denied on November 3, 2017.

No. A-16-934: State v. Vance. Petition of appellant for further
review denied on March 1, 2018, as untimely. See § 2-102(F)(1).

No. A-16-954: State v. Miranda. Petition of appellant for further
review denied on December 11, 2017, for failure to file brief in sup-
port. See § 2-107(F)(1).

No. A-16-964: State v. Heng, 25 Neb. App. 317 (2017). Petition
of appellant for further review denied on February 27, 2018.

No. A-16-972: Kirkelie v. Henry. Petition of appellant for further
review denied on October 4, 2017.

No. A-16-983: State v. Huff, 25 Neb. App. 219 (2017). Petition of
appellant for further review denied on January 17, 2018.

No. S-16-985: State v. Botts, 25 Neb. App. 372 (2017). Petition of
appellee for further review sustained on January 31, 2018.

No. A-16-997: Mischo v. Chief School Bus Serv. Petition of
appellant for further review denied on November 20, 2017.

No. A-16-1008: Koch v. City of Sargent. Petition of appellant for
further review denied on November 9, 2017.

No. A-16-1018: Leslie v. City of Sidney. Petition of appellant for
further review denied on September 5, 2017.

No. A-16-1021: State v. Wilson. Petition of appellant for further
review denied on November 6, 2017.

No. A-16-1044: In re Guardianship & Conservatorship of Hunt.
Petition of appellant for further review denied on February 22, 2018.

No. A-16-1050: State v. Rowe. Petition of appellant for further
review denied on December 11, 2017.

No. A-16-1059: Nienaber v. Nienaber. Petition of appellant for
further review denied on November 13, 2017, as premature. See
§ 2-102(F)(1).

No. A-16-1059: Nienaber v. Nienaber. Petition of appellant for
further review denied on February 28, 2018.

No. A-16-1065: Adams Bank & Trust v. Brown. Petition of
appellant for further review denied on December 6, 2017.

Nos. A-16-1077, A-16-1078: In re Interest of Annika H. &
Praxton H. Petitions of appellant for further review denied on
November 8, 2017.

No. A-16-1088: State v. Niewohner. Petition of appellant for fur-
ther review denied on January 17, 2018.

No. A-16-1095: In re Interest of N.L. Petition of appellant for
further review denied on October 17, 2017.



- 1vi -

PETITIONS FOR FURTHER REVIEW

No. A-16-1109: Berndt v. Berndt, 25 Neb. App. 272 (2017).
Petition of appellee for further review denied on January 3, 2018.

No. A-16-1129: In re Interest of Dante S. Petition of appellant
for further review denied on December 29, 2017.

No. A-16-1163: Dupell v. Ford Storage & Moving. Petition of
appellant for further review denied on November 13, 2017, as prema-
ture. See § 2-102(F)(1).

No. A-16-1163: Dupell v. Ford Storage & Moving. Petition of
appellant for further review denied on December 5, 2017.

No. A-16-1168: State v. Ware. Petition of appellant for further
review denied on January 4, 2018.

No. A-16-1198: State v. VanAckeren. Petition of appellant for
further review denied on February 15, 2018.

No. A-16-1201: Holen v. Holen. Petition of appellee for further
review denied on March 14, 2018.

No. S-16-1205: In re Interest of Kalen M. Petition of appellee
for further review sustained on January 17, 2018.

No. A-16-1220: In re Interest of Johnathan D. Petition of appel-
lant for further review denied on October 10, 2017.

No. A-16-1230: Suthar v. Bryan. Petition of appellant for further
review denied on May 8, 2018.

No. A-16-1231: State v. Saldivar. Petition of appellant for further
review denied on March 14, 2018.

Nos. A-17-003 through A-17-007: In re Interest of Breanna F.
et al. Petitions of appellant for further review denied on March 27,
2018.

Nos. A-17-003 through A-17-007: In re Interest of Breanna F. et
al. Petitions of appellee Jerry F. for further review denied on March
27, 2018.

No. A-17-008: Moyers v. International Paper Co., 25 Neb.
App. 282 (2017). Petition of appellant for further review denied on
December 29, 2017, as premature. See § 2-102(F)(1).

No. A-17-008: Moyers v. International Paper Co., 25 Neb. App.
282 (2017). Petition of appellant for further review denied on March
2, 2018.

No. A-17-018: Schurman v. Wilkins. Petition of appellant for
further review denied on April 25, 2018.

No. A-17-024: State v. Jennings. Petition of appellee for further
review denied on September 6, 2017.

No. A-17-029: Davlin v. Cruickshank. Petition of appellant for
further review denied on September 13, 2017.
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No. A-17-055: State v. Fletcher. Petition of appellant for further
review denied on April 19, 2018.

No. A-17-059: State v. Jones. Petition of appellant for further
review denied on September 14, 2017.

No. S-17-061: State v. McCurdy, 25 Neb. App. 486 (2018).
Petition of appellant for further review sustained on April 25, 2018.

No. A-17-068: State v. Sands. Petition of appellant for further
review denied on August 31, 2017.

No. S-17-074: Shawn E. on behalf of Grace E. v. Diane S.
Petition of appellant for further review sustained on March 16, 2018.

No. A-17-077: State v. Keita. Petition of appellant for further
review denied on January 31, 2018.

No. A-17-079: State v. Sysel. Petition of appellant for further
review denied on March 1, 2018.

No. A-17-089: In re Interest of Ozmohsiz M. Petition of appel-
lant for further review denied on January 24, 2018.

No. A-17-090: State v. Peery. Petition of appellant for further
review denied on September 14, 2017.

No. A-17-092: State v. Dittrich. Petition of appellant for further
review denied on January 29, 2018.

No. A-17-099: Telford v. Smith County, Texas. Petition of appel-
lants for further review denied on February 9, 2018.

No. A-17-102: Hamilton v. United Parcel Serv. Petition of appel-
lant for further review denied on December 19, 2017.

Nos. A-17-144, A-17-145: State v. Walker. Petitions of appellant
for further review denied on March 1, 2018.

No. A-17-154: State v. Lindberg, 25 Neb. App. 515 (2018).
Petition of appellant for further review denied on March 27, 2018.

No. A-17-184: Gardner v. International Paper Destr. & Recycl.
Petition of appellant for further review denied on May 15, 2018.

No. A-17-185: In re Interest of Gypsey N. Petition of appellant
for further review denied on January 24, 2018.

No. S-17-187: State v. Ratumaimuri. Petition of appellant for
further review denied on February 14, 2018.

No. S-17-187: State v. Ratumaimuri. Petition of appellee for fur-
ther review sustained on February 14, 2018.

No. A-17-210: State v. Turner. Petition of appellant for further
review denied on February 1, 2018.

No. A-17-211: State v. Valeriano. Petition of appellant for further
review denied on December 29, 2017.

No. A-17-234: Mehner Family Trust v. U.S. Bank. Petition of
appellant for further review denied on October 2, 2017.
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No. A-17-243: State v. Smith. Petition of appellant for further
review denied on February 1, 2018.

No. A-17-252: State v. Capone. Petition of appellant for further
review denied on April 12, 2018.

Nos. A-17-283, A-17-284: State v. Wellon. Petitions of appellant
for further review denied on January 8, 2018.

No. A-17-285: State v. Hollingsworth. Petition of appellant for
further review denied on September 14, 2017.

No. A-17-295: Mitchell v. Mitchell. Petition of appellant for fur-
ther review denied on May 21, 2018.

No. A-17-300: State v. Gaines. Petition of appellant for further
review denied on September 27, 2017.

No. A-17-305: State v. Charles. Petition of appellant for further
review denied on December 22, 2017.

No. A-17-307: Patmon v. State. Petition of appellant for further
review denied on October 4, 2017.

No. A-17-310: State v. Pryce, 25 Neb. App. 792 (2018). Petition
of appellant for further review denied on May 18, 2018.

No. A-17-317: In re Interest of Antonio J. et al. Petition of
appellant for further review denied on February 23, 2018.

No. A-17-317: In re Interest of Antonio J. et al. Petition of
appellee Cordell S. for further review denied on February 23, 2018.

No. A-17-329: State v. Wallace. Petition of appellant for further
review denied on November 8, 2017.

No. A-17-342: Gray v. Hansen. Petition of appellant for further
review denied on March 14, 2018.

No. A-17-346: State v. Arellano. Petition of appellant pro se for
further review denied on January 31, 2018.

No. A-17-365: State v. Brown. Petition of appellant for further
review denied on April 3, 2018.

No. A-17-385: Krafka v. Krafka. Petition of appellant for further
review denied on November 8, 2017.

No. S-17-399: Campbell v. Hansen. Petition of appellant for fur-
ther review sustained on August 30, 2017.

No. A-17-399: Campbell v. Hansen. Petition of appellant for fur-
ther review denied on May 8§, 2018.

No. A-17-401: In re Interest of Lizabella R., 25 Neb. App. 421
(2018). Petition of appellee for further review denied on March 13,
2018.

No. A-17-420: State v. Miguel. Petition of appellant for further
review denied on April 18, 2018.
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No. A-17-426: Johnson v. Hansen. Petition of appellant for fur-
ther review denied on January 25, 2018.

Nos. A-17-427 through A-17-429: State v. Saenz. Petitions of
appellant for further review denied on November 13, 2017.

No. A-17-462: State v. James. Petition of appellant for further
review denied on April 30, 2018.

No. A-17-472: Castonguay v. Jorgenson. Petition of appellant for
further review denied on March 28, 2018.

No. A-17-482: Gray v. Hansen. Petition of appellant for further
review denied on February 27, 2018.

No. A-17-501: County of Dodge v. Schindler. Petition of appel-
lant for further review denied on January 4, 2018.

No. A-17-513: In re Interest of Jade H. et al., 25 Neb. App. 678
(2018). Petition of appellant for further review denied on May 16,
2018.

No. A-17-523: Jackson v. Henry. Petition of appellant for further
review denied on August 23, 2017.

No. A-17-533: State v. Mumin. Petition of appellant for further
review denied on December 1, 2017.

No. A-17-558: State v. Feldhacker. Petition of appellant for
further review denied on November 27, 2017, as untimely filed. See
§ 2-102(F)(1).

No. A-17-565: State v. Price. Petition of appellant for further
review denied on March 22, 2018.

No. A-17-578: State v. Corado Diaz. Petition of appellant for
further review denied on March 5, 2018.

No. A-17-579: State v. McBeth. Petition of appellant for further
review denied on November 13, 2017.

No. A-17-581: State v. Miksch. Petition of appellant for further
review denied on December 19, 2017.

No. A-17-604: State v. Verhagen. Petition of appellant for further
review denied on January 3, 2018.

No. S-17-638: McEwen v. Nebraska State College Sys. Petition
of appellant for further review sustained on May 9, 2018.

No. A-17-641: Olson v. Koch. Petition of appellant for further
review denied on October 10, 2017.

No. A-17-651: Sanford v. Lincoln Poultry & Egg Co. Petition of
appellant for further review denied on February 23, 2018.

Nos. A-17-652, A-17-653: In re Interest of Hunter L. & Opie L.
Petitions of appellant for further review denied on March 16, 2018.

No. A-17-655: State v. Yanga. Petition of appellant for further
review denied on January 9, 2018.
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No. A-17-666: Wesner v. Cruickshank. Petition of appellant for
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No. A-17-679: Castonguay v. Castonguay. Petition of appellant
for further review denied on October 2, 2017.

No. A-17-706: State v. Jackson. Petition of appellant for further
review denied on January 4, 2018.

No. A-17-717: State v. Jones. Petition of appellant for further
review denied on February 9, 2018.

No. A-17-728: State v. Yanga. Petition of appellant for further
review denied on December 19, 2017.

No. A-17-798: In re Interest of Armani W. et al. Petition of
appellant for further review denied on May 8§, 2018.

No. A-17-806: State v. Gray. Petition of appellant for further
review denied on December 1, 2017.

No. A-17-828: Mengedoht v. Andersen. Petition of appellants for
further review denied on May 16, 2018.

No. A-17-829: Mengedoht v. Looby: Petition of appellants for
further review denied on May 16, 2018.

No. A-17-832: Edwards v. Madsen. Petition of appellant for fur-
ther review denied on March 1, 2018. See § 2-102(F)(1).

No. A-17-858: Alford v. Hansen. Petition of appellant for further
review denied on February 9, 2018.

No. A-17-883: In re Interest of Michael M. Petition of appellant
for further review denied on April 30, 2018.

No. A-17-892: Mumin v. Frakes. Petition of appellant for further
review denied on May 10, 2018.

No. A-17-902: State v. Rogers. Petition of appellant for further
review denied on April 18, 2018.

No. A-17-933: Applied Underwriters v. All American School
Bus Corp. Petition of appellant for further review denied on March
22,2018.

No. A-17-973: State v. Chaloupka. Petition of appellant for fur-
ther review denied on November 21, 2017.

No. A-17-977: State v. Fox. Petition of appellant for further
review denied on April 17, 2018.

No. A-17-1003: State v. Chapman. Petition of appellant for fur-
ther review denied on December 19, 2017.

No. A-17-1035: State v. Hatch. Petition of appellant for further
review denied on April 12, 2018.

No. A-17-1043: State v. Castonguay. Petition of appellant for
further review denied on February 15, 2018.
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No. A-17-1228: Gray v. Hansen. Petition of appellant for further
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No. A-17-1242: Gray v. Department of Corr. Servs. Petition of
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ther review denied on March 27, 2018.
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Summary Judgment: Appeal and Error. An appellate court will affirm
a lower court’s grant of summary judgment if the pleadings and admis-
sible evidence offered at the hearing show that there is no genuine issue
as to any material facts or the ultimate inferences that may be drawn
from those facts and that the moving party is entitled to judgment as a
matter of law.

. In reviewing a summary judgment, an appellate court views
the evidence in the light most favorable to the party against whom the
judgment was granted and gives that party the benefit of all reasonable
inferences deducible from the evidence.

Contracts. Whether a contract is ambiguous is a question of law.
Appeal and Error. An appellate court resolves questions of law inde-
pendently of the conclusions reached by the trial court.

Contracts: Words and Phrases. A contract is ambiguous when a word,
phrase, or provision in the contract has, or is susceptible of, at least two
reasonable but conflicting interpretations or meanings.

Contracts. When a court has determined that ambiguity exists in a
document, an interpretative meaning for the ambiguous word, phrase, or
provision in the document is a question of fact for the fact finder.
Contracts: Parol Evidence. A written instrument is open to explanation
by parol evidence when its terms are susceptible to two constructions or
where the language employed is vague or ambiguous.

Contracts: Juries: Courts. When the terms of a contract are in dispute
and the real intentions of the parties cannot be determined from the
words used, the jury, and not the court, should determine the issue from
all the facts and circumstances.
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9. Contracts: Summary Judgment. When it is established that a contract
is ambiguous, the meaning of its terms is a matter of fact to be deter-
mined in the same manner as other questions of fact which preclude
summary judgment.

10. Termination of Employment. Unless constitutionally, statutorily, or
contractually prohibited, an employer, without incurring liability, may
terminate an at-will employee at any time with or without reason.

11. Employment Contracts: Termination of Employment: Good Cause.
A contract for employment for a defined term cannot lawfully be termi-
nated prior to the expiration of that term without good cause.

12. Termination of Employment: Good Cause: Words and Phrases.
“Good cause” for an employee’s dismissal is that which a reasonable
employer, acting in good faith, would regard as good and sufficient
reason for terminating the employee’s services, as distinguished from
arbitrary whim or caprice.

13. Termination of Employment: Good Cause. Whether good cause
existed for discharging an employee is a question of fact.

14. Trial: Evidence. Where the facts are undisputed or are such that reason-
able minds can draw but one conclusion therefrom, a question can be
determined as a matter of law.

Appeal from the District Court for Douglas County:
KIMBERLY MILLER PANKONIN, Judge. Reversed and remanded
for further proceedings.

Justin D. Eichmann, of Houghton, Bradford & Whitted, P.C.,
L.L.O., for appellant.

Kathryn A. Dittrick, Sarah L. McGill, and Rhianna A.
Kittrell, of Fraser Stryker, P.C., L.L.O., for appellee.

INBODY, RIEDMANN, and ARTERBURN, Judges.

RiEDMANN, Judge.
INTRODUCTION

Paula M. Crozier appeals the order of the district court
for Douglas County which granted summary judgment in
favor of Brownell-Talbot School (Brownell). We conclude that
genuine issues of material fact preclude the entry of summary
judgment and therefore reverse the district court’s order and
remand the cause for further proceedings.
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BACKGROUND

Crozier resigned from her position as executive director
of a nonprofit organization in March 2014, and shortly there-
after applied for the position of director of communications
and marketing at Brownell. She participated in two rounds of
interviews, including one telephone interview and one inperson
interview. During the inperson interview, she was asked why
she left her last employment. Crozier responded that she left
“due to differences in business practices and ethical standards.”
Brownell subsequently offered the position to Crozier and sent
her an offer letter, which she was to sign and return prior to
starting work.

The offer letter stated, “It is with great pleasure that I
offer you the position of Director of Communications and
Marketing.” The letter further stated, “This position is con-
sidered a twelve-month position beginning May 5, 2014 to
June 30, 2015 with an annual salary of $55,000.00.” The letter
referenced various benefits, such as sick days, insurance, and
retirement, some of which were to take effect after 2 years
of employment.

Brownell sent the offer letter to Crozier on April 28, 2014.
She signed it the following day and returned it. On May 1,
Brownell announced to its community, including parents and
board members, that it had hired Crozier. In the announce-
ment, Brownell mentioned Crozier’s prior executive direc-
tor position.

On May 2, 2014, a newspaper article was published con-
cerning problems facing Crozier’s former employer. Among
the issues mentioned were billing and management problems,
as well as the failure to adequately respond to an allegation of
sexual abuse by an employee. The newspaper article did not
include specific dates of the incidents involved nor did it men-
tion Crozier’s name.

Crozier brought the article to the attention of her direct
supervisor who then delivered it to Brownell’s head of school.
The head of school called a meeting with Crozier the same
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day. In the meeting, Crozier explained that she was not respon-
sible for any of the issues mentioned in the article and that
she had resigned prior to the incident involving alleged sexual
abuse by an employee. She further informed the head of school
that she had resigned from her former employment after dis-
covering the improprieties mentioned in the news article and
reporting them to the attorney general and the Department of
Health and Human Services. Later that day, Brownell made
the decision to “retract” the offer to Crozier, citing public
relations concerns and damage to its reputation as a result of
hiring Crozier.

Crozier filed a complaint against Brownell for breach of
contract. She subsequently filed a motion for partial summary
judgment, and Brownell filed a cross-motion for summary
judgment. After a hearing, the district court granted Brownell’s
motion for summary judgment and dismissed the complaint,
finding that the durational terms in the letter were ambiguous
and that there was no clear intent sufficient to overcome the
presumption of at-will employment. The district court fur-
ther found that Brownell had good cause to revoke the offer.
Crozier now appeals.

ASSIGNMENTS OF ERROR

Crozier assigns that the district court erred in (1) failing to
determine she had established a contract of employment with
Brownell, (2) determining that the parties’ contract failed to
overcome any presumption of at-will employment, (3) deter-
mining that the terms of the parties’ contract were ambiguous,
(4) determining that good cause existed for terminating the
contract, and (5) failing to determine that Brownell breached
its contract of employment with her.

STANDARD OF REVIEW
[1,2] An appellate court will affirm a lower court’s grant of
summary judgment if the pleadings and admissible evidence
offered at the hearing show that there is no genuine issue as
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to any material facts or the ultimate inferences that may be
drawn from those facts and that the moving party is entitled
to judgment as a matter of law. O’Brien v. Bellevue Public
Schools, 289 Neb. 637, 856 N.W.2d 731 (2014). In reviewing
a summary judgment, an appellate court views the evidence in
the light most favorable to the party against whom the judg-
ment was granted and gives that party the benefit of all reason-
able inferences deducible from the evidence. /d.

ANALYSIS
Contract of Employment.

Crozier’s first three assignments of error focus on the effect
of the offer letter. The district court concluded that the let-
ter was insufficient to establish a clear intent to enter into an
employment contract for a defined term; therefore, Crozier was
hired as an at-will employee. Specifically, the court stated:

The language of the offer letter states it is a “twelve-
month position beginning May 5, 2014 to June 30, 2015
with an annual salary of $55,000.00” and also refer-
ences certain benefits that will apply after two years of
employment. The Court finds these terms are ambigu-
ous, as they can be interpreted in more than one way.
Thus, there was no meeting of the minds nor clear
intent sufficient to overcome the presumption of at-will
employment.
While we agree that the terms of the offer letter are ambigu-
ous as to the duration of Crozier’s employment, we disagree
with the district court’s conclusion that the ambiguity in dura-
tion provided a basis upon which to grant Brownell’s motion
for summary judgment.

[3-5] Whether a contract is ambiguous is a question of law.
Davenport Ltd. Partnership v. 75th & Dodge I, L.P., 279 Neb.
615, 780 N.W.2d 416 (2010). An appellate court resolves
questions of law independently of the conclusions reached by
the trial court. See id. A contract is ambiguous when a word,
phrase, or provision in the contract has, or is susceptible of,
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at least two reasonable but conflicting interpretations or mean-
ings. David Fiala, Ltd. v. Harrison, 290 Neb. 418, 860 N.W.2d
391 (2015). Here, we find that the terms of the contract are
facially ambiguous. Specifically, we note the offer letter refer-
ences a “twelve-month position” and an “annual salary” but
also gives a term of employment from May 5, 2014, to June
30, 2015. No reading of this letter on its face can reconcile
these conflicting durations, which stand in direct contradiction
of one another. Such conflict renders it uncertain whether the
parties intended the duration of the position to be 12 months
or 14 months.

[6,7] When a court has determined that ambiguity exists
in a document, an interpretative meaning for the ambiguous
word, phrase, or provision in the document is a question of
fact for the fact finder. Davenport Ltd. Partnership v. 75th &
Dodge I, L.P, supra. A written instrument is open to explana-
tion by parol evidence when its terms are susceptible to two
constructions or where the language employed is vague or
ambiguous. /d.

Brownell’s director of business and finance testified via
deposition that the reference to a 12-month position was to
differentiate the position “from other staff that during a school
year are only 10-month employees or 9-month employees.”
He further testified that the reference to the annual salary
was for purposes of determining her monthly rate of pay; in
other words, “the [$]55,000 would be divided into twelfths
and would be paid every month based on that, but for a term
from May of 2014 through June of 2015, that would actually
be 14 months.”

[8,9] If the fact finder were to accept these explanations, it
presumably could determine that the letter extended an offer
of employment for a definite term of May 5, 2014, to June
30, 2015, at a specific rate of pay, thereby finding that Crozier
was hired for a definite term. But determining how ambigu-
ous terms are to be interpreted is beyond the province of a
court on a summary judgment motion. When the terms of a
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contract are in dispute and the real intentions of the parties
cannot be determined from the words used, the jury, and not
the court, should determine the issue from all the facts and
circumstances. Schwindt v. Dynamic Air, Inc., 243 Neb. 600,
501 N.W.2d 297 (1993). When it is established that a contract
is ambiguous, the meaning of its terms is a matter of fact to
be determined in the same manner as other questions of fact
which preclude summary judgment. /d.

Because a fact question exists as to the terms of the offer
letter, we reverse the trial court’s order granting summary
judgment on this issue.

Good Cause for Revoking Offer.

Crozier claims that the district court erred in finding that,
even if the offer letter did constitute a contract for a definite
term, Brownell had good cause to revoke such offer. She
argues that Brownell’s only justification for the revocation
was public relations concerns due to the news article that was
published about her former employer. However, the article did
not identify Crozier, and the dates referenced in the article
were after she had resigned. She claims that there is no allega-
tion that she personally had engaged in any misconduct that
could reflect poorly upon Brownell. Additionally, she claims
that the district court’s ruling held her accountable for the
bad acts of others which were unrelated to her and not within
her control.

We have already determined that a genuine issue of mate-
rial fact exists as to whether Crozier was hired for a definite
term. This court could only affirm and find summary judgment
appropriate for Brownell if we could say, as a matter of law,
that the offer was revoked for good cause, thereby nullifying
the issue of whether the contract was for at-will employment
or for a defined term. Based upon the record before us, we are
unable to do so.

[10-13] Under Nebraska law, there is a distinction between
at-will employment and employment for a defined term. Unless
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constitutionally, statutorily, or contractually prohibited, an
employer, without incurring liability, may terminate an at-will
employee at any time with or without reason. Trosper v. Bag
'N Save, 273 Neb. 855, 734 N.W.2d 704 (2007). A contract
for employment for a defined term cannot lawfully be termi-
nated prior to the expiration of that term without good cause.
See Schuessler v. Benchmark Mktg. & Consulting, 243 Neb.
425, 500 N.W.2d 529 (1993). “Good cause” for an employee’s
dismissal is that which a reasonable employer, acting in good
faith, would regard as good and sufficient reason for terminat-
ing the employee’s services, as distinguished from arbitrary
whim or caprice. See id. Whether good cause existed for dis-
charging an employee is a question of fact. /d.

[14] As discussed above, summary judgment is proper only
when the pleadings and admitted evidence show that there
is no genuine issue as to any material facts or as to the ulti-
mate inferences that may be drawn from those facts and
that the moving party is entitled to judgment as a matter of
law. O’Brien v. Bellevue Public Schools, 289 Neb. 637, 856
N.W.2d 731 (2014). Where the facts are undisputed or are
such that reasonable minds can draw but one conclusion there-
from, a question can be determined as a matter of law. See
Pierce v. Landmark Mgmt. Group, 293 Neb. 890, 880 N.W.2d
885 (2016).

Here, reasonable minds could draw conflicting conclusions
as to whether Brownell revoked its offer of employment for
good cause. Brownell stated its reason for revoking its offer
was because it was concerned that “the issues with her prior
employer would cause public relations concerns and harm to
the reputation” of Brownell. But Crozier presented evidence
that the news article did not implicate or involve her. According
to Crozier, she explained to Brownell that the article identi-
fied the very issues that caused her to resign from her prior
employment and that she had, in fact, filed “whistle-blowing”
complaints against the organization. She also explained that
the alleged abuse occurred after she had resigned.
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Viewing the evidence in the light most favorable to Crozier,
we find that reasonable minds could differ as to whether
Brownell revoked its offer for good cause. Therefore, we deter-
mine that summary judgment on this issue was inappropriate.

Because there are genuine issues of material fact regarding
Crozier’s employment status and whether good cause existed
for the offer revocation, summary judgment is improper for
either party. Due to these factual questions, we disagree with
Crozier that the court erred in failing to grant partial summary
judgment in her favor.

CONCLUSION
We conclude that the district court erred in granting sum-
mary judgment in favor of Brownell. We therefore reverse the
order of the district court and remand the cause for further
proceedings consistent with this opinion.
REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
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Pleas: Courts. A trial court has discretion to allow defendants to with-
draw their guilty or no contest pleas before sentencing.

Pleas: Appeal and Error. An appellate court will not disturb the trial
court’s ruling on a presentencing motion to withdraw a guilty or no con-
test plea absent an abuse of discretion.

Judges: Words and Phrases. A judicial abuse of discretion exists
only when the reasons or rulings of a trial judge are clearly untenable,
unfairly depriving a litigant of a substantial right and denying a just
result in matters submitted for disposition.

Sentences: Appeal and Error. An appellate court will not disturb a sen-
tence imposed within the statutory limits absent an abuse of discretion
by the trial court.

Pleas. To support a finding that a defendant freely, intelligently, volun-
tarily, and understandingly entered a guilty plea, a court must inform a
defendant about (1) the nature of the charge, (2) the right to assistance
of counsel, (3) the right to confront witnesses against the defendant, (4)
the right to a jury trial, and (5) the privilege against self-incrimination.
The record must also show a factual basis for the plea and that the
defendant knew the range of penalties for the crime charged.

Pleas: Proof: Appeal and Error. The right to withdraw a plea previ-
ously entered is not absolute. When a defendant moves to withdraw
his or her plea before sentencing, a court, in its discretion, may sustain
the motion for any fair and just reason, provided that such withdrawal
would not substantially prejudice the prosecution. The defendant has
the burden to show the grounds for withdrawal by clear and convinc-
ing evidence.

Sentences. Factors a judge should consider in imposing a sentence
include the defendant’s age, mentality, education, experience, and social
and cultural background, as well as his or her past criminal record or
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law-abiding conduct, motivation for the offense, nature of the offense,
and the amount of violence involved in the commission of the crime.

8. Bonds: Appeal and Error. A pretrial bond and an appeal bond after
conviction are treated differently.

9. Bonds. Neb. Rev. Stat. § 29-2302 (Reissue 2016) requires that a reason-
able bond be set following a misdemeanor conviction in district court.

10. Bonds: Appeal and Error. Reasonableness of the appeal bond amount
is determined under the general discretion of the district court.

11. : . Factors to be considered in determining the reasonableness
ofa defendant s appeal bond under Neb. Rev. Stat. § 29-2302 (Reissue
2016) following a misdemeanor conviction include the atrocity of the
defendant’s offenses, the probability of the defendant appearing to serve
his or her sentence following the conclusion of his or her appeal, the
defendant’s prior criminal history, and the nature of other circumstances
surrounding the case.

Appeal from the District Court for Lancaster County: JOHN
A. COLBORN, Judge. Affirmed.

Joseph D. Nigro, Lancaster County Public Defender, and
John C. Jorgensen for appellant.

Douglas J. Peterson, Attorney General, Erin E. Tangeman,
and, on brief, George R. Love for appellee.

Moore, Chief Judge, and RIEDMANN and BisHOP, Judges.

BisHop, Judge.

Ramon M. Kirby pled no contest to two counts: (1) crim-
inal mischief causing a pecuniary loss between $500 and
$1,500, a Class I misdemeanor, and (2) third degree domestic
assault, a Class I misdemeanor. The district court sentenced
him to concurrent sentences of 270 days’ imprisonment on
each count. Kirby argues that the district court would not allow
him to withdraw his pleas, imposed excessive sentences, and
set an unreasonable appeal bond. For the following reasons,
we affirm.

BACKGROUND
On July 17, 2014, the State filed an information charg-
ing Kirby with three counts: (1) criminal mischief causing
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a pecuniary loss over $1,500, a Class IV felony, pursuant to
Neb. Rev. Stat. § 28-519(1) and (2) (Reissue 2008); (2) ter-
roristic threats, a Class IV felony, pursuant to Neb. Rev. Stat.
§ 28-311.01 (Reissue 2008); and (3) domestic assault, third
degree, a Class I misdemeanor, pursuant to Neb. Rev. Stat.
§ 28-323(1) and (4) (Cum. Supp. 2014). We note that Kirby’s
offenses occurred prior to August 30, 2015, the effective date
of 2015 Neb. Laws, L.B. 605, which changed the classification
of certain crimes and made certain amendments to Nebraska’s
sentencing laws.

In December 2014, the State filed an amended informa-
tion charging Kirby with two counts: (1) criminal mischief
causing a pecuniary loss between $500 and $1,500, a Class I
misdemeanor, pursuant to § 28-519(1) and (3); and (2) third
degree domestic assault, a Class I misdemeanor, pursuant to
§ 28-323(1) and (4). Pursuant to a plea agreement, Kirby pled
“no contest” to counts 1 and 2 of the amended information.
According to the factual basis provided by the State:

[O]n September 6th, 2013, approximately 6:04 a.m., the
Lincoln Police Department received a report of a domes-
tic assault. They received that report from [T.G.] Officers
were dispatched to her residence . . . here in Lincoln,
Lancaster County, Nebraska.

She indicated that between the hours of three o’clock
a.m. and five o’clock a.m. on September 6th, 2013, she
was assaulted by her then boyfriend, [Kirby]. She said
that she had been with [Kirby] for approximately 15
years. She returned home and [Kirby] was already there.
She indicated at some point, while they were in the home
together, he became belligerent, so she asked him to
leave. She said that [Kirby] refused to leave the house,
became physical with her.

She said that as she was walking towards the bedroom,
[Kirby] punched her in the face, forced her into the bed-
room, forced her onto the bed, and then once she was on
the bed, he got on top of her, put his knees on her chest
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and put one hand around her neck and the other on her
head. She said she was unsure if her airway was ever
obstructed, but she did have significant red marks on her
neck and her face from the assault, and those were vis-
ible to the officer. She also indicated that while he was
on top of her, on the bed, he said that he was going to
kill her.

[T.G.] indicated that eventually she was able to get
away from him and she left the house, went to her daugh-
ter’s house . . . . She stayed there for some time before
returning to the home. . . .

Once [T.G. and her daughter] went into the home,
they found that [Kirby] had caused significant damage
to some items, there was a broken computer. Also in the
bathroom, they noticed that [Kirby] had caused some
damage as well, evidently he had plugged up the toilet or
something of that nature; turned on the water, and water
had been overflowing into the bathroom, and then that
flowed down into the basement, and they noticed that
there was standing water in the basement as a result of
the running water.

There was [sic] damage estimates in excess of
$3,000. The total restitution of damage in this case was
$3,453.60.

The State also noted that as part of the plea agreement,
Kirby was to plead to the two Class I misdemeanors in the
amended petition and to pay restitution in the amount of
$3,453.60, which he had paid. When Kirby was asked if that
was his understanding of the plea deal, Kirby responded, “Not
quite. They were supposed to reduce the charges consider-
ably, according to how fast I paid off the restitution, and I
paid it off rather quick . . . [a]nd, no, they did not keep their
word.” Defense counsel informed the court that Kirby may
be referring to an original agreement to deal with his case in
county court, when Kirby was represented by different coun-
sel; current counsel’s understanding was the offer had been
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withdrawn and the case bound over to district court. Kirby
said he hired his current counsel because his previous counsel
“did not make the prosecutor keep their word.” After defense
counsel was allowed to confer with Kirby, Kirby confirmed to
the court that the plea agreement outlined at the hearing was
the agreement as he understood it that day and that he wanted
the court to accept that plea agreement and his no contest plea
to each charge. The district court accepted Kirby’s no contest
pleas to counts 1 and 2.

Kirby failed to appear for sentencing in February 2015, and
a warrant was issued for his arrest. He was not arrested on the
warrant until April 2016.

In June 2016, Kirby appeared before the district court for a
hearing on his motion to withdraw plea. (The motion does not
appear in our record, but the judge’s notes indicate that it was
filed in April.) The district court denied the motion, reasoning
that Kirby understood the nature and terms of the agreement at
the time of his plea.

On August 2, 2016, the district court sentenced Kirby to
concurrent sentences of 270 days’ imprisonment on each count,
with 11 days’ credit for time served. According to the “Judges
Notes” appearing in our transcript, on August 3, the district
court set an appeal bond “in the amount of $250,000 Reg. 10%
bond with community corrections conditions” and Kirby was
“remanded to custody pending posting of appeal bond.”

Kirby now appeals.

ASSIGNMENTS OF ERROR
Kirby assigns, reordered, that the district court erred when it
(1) denied Kirby’s motion to withdraw his pleas, (2) imposed
excessive sentences, and (3) set an unreasonable appeal bond.

STANDARD OF REVIEW
[1-3] A trial court has discretion to allow defendants to with-
draw their guilty or no contest pleas before sentencing. State
v. Carr, 294 Neb. 185, 881 N.W.2d 192 (2016). An appellate
court will not disturb the trial court’s ruling on a presentencing
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motion to withdraw a guilty or no contest plea absent an abuse
of discretion. /d. A judicial abuse of discretion exists only
when the reasons or rulings of a trial judge are clearly unten-
able, unfairly depriving a litigant of a substantial right and
denying a just result in matters submitted for disposition. State
v. Baxter, 295 Neb. 496, 888 N.W.2d 726 (2017).

[4] An appellate court will not disturb a sentence imposed
within the statutory limits absent an abuse of discretion by
the trial court. State v. Abejide, 293 Neb. 687, 879 N.W.2d
684 (2016).

ANALYSIS
Motion to Withdraw Plea.

Kirby asserts that the district court’s denial of his motion
to withdraw plea was an abuse of discretion because “[i]t is
clear from the record that [Kirby] did not fully understand the
nature and terms of the plea agreement,” in that he believed
the agreement “included a [further] substantial reduction in the
charges in congruence with him paying restitution.” Brief for
appellant at 17.

[5] To support a finding that a defendant freely, intelligently,
voluntarily, and understandingly entered a guilty plea, a court
must inform a defendant about (1) the nature of the charge, (2)
the right to assistance of counsel, (3) the right to confront wit-
nesses against the defendant, (4) the right to a jury trial, and
(5) the privilege against self-incrimination. State v. Carr, supra.
The record must also show a factual basis for the plea and
that the defendant knew the range of penalties for the crime
charged. /d. Kirby was advised as to all of the above, and a
factual basis for the pleas was given at the December 2014
plea hearing.

[6] The right to withdraw a plea previously entered is not
absolute. State v. Carr, supra. When a defendant moves to
withdraw his or her plea before sentencing, a court, in its
discretion, may sustain the motion for any fair and just rea-
son, provided that such withdrawal would not substantially
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prejudice the prosecution. /d. See, also, State v. Carlson, 260
Neb. 815, 619 N.W.2d 832 (2000) (reaffirming standard is that
court may allow defendant to withdraw plea, not that court
should allow defendant to withdraw plea). The defendant has
the burden to show the grounds for withdrawal by clear and
convincing evidence. State v. Carr, supra. Clear and convinc-
ing evidence is that amount of evidence which produces in the
trier of fact a firm belief or conviction about the existence of
a fact to be proved. State v. Payne-McCoy, 284 Neb. 302, 818
N.W.2d 608 (2012).

According to Kirby, Nebraska case law “affords little guid-
ance in articulating a coherent meaning for the ‘fair and just’
standard.” Brief for appellant at 15-16. However, while the
cases may not “articulate” a definition for “fair and just,”
they nevertheless provide guidance. See, State v. Carr, 294
Neb. 185, 881 N.W.2d 192 (2016) (holding that newly dis-
covered evidence can be fair and just reason to withdraw plea
before sentencing, but defendant failed to meet his burden by
clear and convincing evidence); State v. Schneider, 263 Neb.
318, 640 N.W.2d 8 (2002) (trial court did not abuse its discre-
tion when it did not allow defendant to withdraw plea after he
learned he would be required to register as sex offender); State
v. Roeder, 262 Neb. 951, 636 N.W.2d 870 (2001) (defend-
ant’s assertion that she felt coercion and duress to make plea
was not fair and just reason to withdraw plea; only evidence
of duress and coercion was fact that defendant missed trial
date prior to entering pleas and was told by counsel that if
she did not accept plea she would spend time in jail due to
her failure to appear); State v. Carlson, supra (defendant’s
assertion his attorney promised he could withdraw plea upon
possible discovery of additional evidence failed to establish
fair and just reason to withdraw plea); State v. Schurman, 17
Neb. App. 431, 762 N.W.2d 337 (2009) (defendant was not
represented at plea hearing, exhibited confusion, and suffered
from bipolar disorder and hearing loss; counsel subsequently
appointed for sentencing phase motioned to withdraw plea
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but motion was denied; reversed on appeal because defend-
ant should have been permitted to withdraw pleas based on
record presented).

At the hearing on Kirby’s motion to withdraw plea, the court
received into evidence the bill of exceptions from the December
2014 plea hearing described previously. Kirby acknowledged
that after the plea agreement was “put on the record,” he
conferred with counsel off the record. Defense counsel then
inquired about Kirby’s recollection of that conversation during
the following colloquy:

Q[:] . . . Kirby, what is your recollection of our con-
versation between yourself and myself, as your attorney,
off the record, on the plea proceeding that was held on
December 2nd, 2014?

A[:] T explained to you how I had a deal made with
the prosecution, and they did not hold up their end of
the deal.

Q[:] And the plea agreement that you believe you were
entitled to was different than the one that was stated on
the record on December 2nd, 2014, correct?

A[:] Correct.

Q[:] What was the difference between the plea agree-
ment put on the record and the one you believed you were
entitled to?

A[:] Well, 1 already made - they had already reduced
the charges to those, and I was told that the sooner I pay
the restitution off, they would drop the charges further
down. And so I paid them off as quickly as possible.

Q[:] And who provided you with that information . . . ?

A[:] That would have been [my public defender].

Q[:] At the time of entry of your plea on December
2nd, 2014, did you feel like you were coerced with regard
to entering that plea?

Al:] Yes.

Q[:] Why is that?
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A[:] I was just encouraged, [ guess, maybe not coerced.
Q[:] And was that, in part, due to the issues that you
previously noted with regard to the plea agreement?

A[:] Yes.
On cross-examination, Kirby stated that within a month of
his September 2013 arrest, his public defender told him about
the plea offer wherein the charges would be further reduced if
restitution were paid quickly. When asked by the State what
“further reduced” meant, Kirby responded, “That’s just all [my
public defender] would tell me.”

There was also some discussion during cross-examination
as to whether the plea offer Kirby was referring to was made
in county court, but Kirby did not know where the offer was
made. The State asked the district court “to take judicial notice
of the court filing, including the transcript from county court
that would have been bound over at the time,” and the district
court said it would do so. However, we note that the court file
was not offered or received into evidence, nor does it otherwise
appear in the record before us. But, at the December 2014 plea
hearing (received into evidence at the motion to withdraw plea
hearing), when discussing Kirby’s understanding that under the
plea agreement charges would be reduced considerably based
on how quickly restitution was paid, defense counsel informed
the court that Kirby may be referring to an original agreement
to deal with his case in county court, when Kirby was repre-
sented by different counsel; current counsel’s understanding
was that the offer had been withdrawn and the case bound over
to district court.

In overruling Kirby’s motion to withdraw plea, the district
court found the record clearly reflected that Kirby understood
the nature and terms of the plea agreement. “At the time of the
plea . . . the Court asked him if that was his understanding of
the plea agreement, he indicated that it was not. . . . His exact
words were, ‘Not quite. They were supposed to reduce the
charges considerably,” and then he goes on.” The district court
noted that Kirby was then given an opportunity to talk to his
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counsel off the record, and when they were back on the record
the following discussion was had (quoting directly from the
plea hearing):

[Defense counsel]: Your Honor, I think we’ve cleared it
up in speaking with . . . Kirby.

THE COURT: All right. . . . Kirby, have you had an
opportunity to talk to your attorney?

[Kirby]: Yes, sir.

THE COURT: The plea agreement, as outlined by
[the State], is that the plea agreement as you understand
it today?

[Kirby]: Yes, sir.

THE COURT: And do you want the Court to accept
that plea agreement?

[Kirby]: Yes, sir.

THE COURT: Other than this plea agreement, has
anyone connected with law enforcement or the County
Attorney’s Office, or anyone else, made any promises,
threats, or used any force or inducements to get you to
plead no contest to these charges?

[Kirby]: No, sir.

THE COURT: Do you still wish to plead no contest to
each charge?

[Kirby]: Yes, sir.

THE COURT: Are you freely, voluntarily, knowingly
and intelligently entering each plea of no contest and
waiving your rights in this matter?

[Kirby]: Yes.

THE COURT: [Defense counsel], do you believe the
pleas of no contest are consistent with the law and
the facts?

[Defense counsel]: I do, Your Honor.

THE COURT: Do you believe your client is making
each of these pleas freely, voluntarily, knowingly and
intelligently?

[Defense counsel]: Yes, I do, Your Honor.
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The district court, in continuing its oral pronouncement on
Kirby’s motion to withdraw plea, found the record clearly
reflected that Kirby’s pleas were freely, voluntarily, knowingly,
and intelligently entered, and that the plea agreement was
outlined clearly in court at the time of the plea hearing. Kirby
indicated that he understood that was the agreement at the time
of the pleas and wanted the court to accept that plea agree-
ment. The court held that Kirby’s motion to withdraw plea was
“overruled and denied.”

Kirby argues that given his confusion as to the plea agree-
ment, he did not give voluntary and knowing pleas of no
contest, and that the district court erroneously applied a height-
ened “manifest injustice” standard rather than a “fair and just”
standard when it denied his motion to withdraw plea. Brief for
appellant at 18. However, his argument that the district court
applied an erroneous standard is not supported by the record.
The district court noted that Kirby initially indicated some
confusion as to the plea agreement, but after conferring with
his counsel stated he understood the agreement and wanted
the court to accept the agreement. The court also considered
that the pleas were entered on December 2, 2014, and that the
motion to withdraw plea was not filed until nearly 17 months
later, on April 25, 2016 (and during the interim Kirby failed
to appear and a warrant was issued for his arrest). Given the
circumstances of this case, and in light of the case law cited
above, Kirby failed to prove by clear and convincing evidence
that he had a “fair and just” reason to withdraw his pleas.
Accordingly, the district court’s denial of Kirby’s motion to
withdraw plea was not an abuse of discretion.

Excessive Sentences.

[7] Kirby asserts that the district court imposed excessive
sentences and did not give proper weight to the relevant sen-
tencing factors. Factors a judge should consider in imposing
a sentence include the defendant’s age, mentality, education,
experience, and social and cultural background, as well as his
or her past criminal record or law-abiding conduct, motivation
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for the offense, nature of the offense, and the amount of vio-
lence involved in the commission of the crime. See State v.
Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).

Kirby was 51 years old at the time of the crimes and 54
years old at the time of sentencing. He obtained his GED in
1979 and had been unemployed since 1989. When asked by
the probation officer why he does not work, Kirby said “‘it’s
just not for me’” and stated his family provides for all of his
financial needs. He lives with his father, and his brother pays
for all of his food. According to a letter from the Lancaster
County Department of Community Corrections to the district
court, Kirby helps care for his 84-year-old father, who has
Alzheimer’s disease, and he helps his brother with the fam-
ily farm.

Kirby has been divorced since 1995 and has three grown
children, one of whom is disabled and lives with Kirby’s
ex-wife. Kirby had been in a relationship with the victim in
this case on-and-off since 1997. He reported using marijuana
daily from the age of 15 up until 4 months prior to his presen-
tence investigation (PSI), which took place in July 2016. When
asked how he was able to purchase marijuana since he does not
work, Kirby said, “‘I get money from my brother.””

Kirby’s criminal history includes convictions for manu-
facturing a controlled substance, possession of a controlled
substance with intent to deliver, possession of drug parapher-
nalia, “Attempt of Class 3A or Class 4 Felony,” disturbing the
peace, numerous traffic violations, and numerous failures to
appear on citations. He has previously been on probation, had
his probation revoked, and was subsequently incarcerated for
1 year.

Regarding his current convictions, Kirby physically assaulted
his then girlfriend, T.G.; threatened to kill her; and damaged
her home. According to her victim impact statement, T.G.
was “traumatized by the incident” wherein she was punched,
choked, and threatened. For several days after the incident,
she was afraid to stay at her house alone. T.G. “felt violated,
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humiliated and didn’t feel safe for quite some time afterward.”
At the time of her victim impact statement, nearly 3 years
had passed since the incident and T.G. had “moved on with
[her] life.”

As part of the PSI for his current conviction, the probation
officer conducted a level of service/case management index.
Kirby scored in the “high risk range” to reoffend. Due to the
nature of the offense, he was also given a specific assess-
ment for domestic violence (the “Domestic Violence Offender
Matrix”’) and scored in the “high risk range.”

According to the PSI, Kirby did not want to be considered
for probation and said:

“I would just rather do my time and be done. That is why
I didn’t show up for my first appointment. I thought this
was optional. I didn’t know me not showing up was going
to piss the judge off. I thought if I didn’t want probation
there was no need to come.”
He also did not take responsibility for the present offenses
and told the probation officer that the victim was the one who
assaulted him; when asked about the injuries to the victim
he stated, “‘She was quite capable of doing that to herself.””
He also denied damaging the home, saying the damage was
already there. Kirby also stated that his brother paid the restitu-
tion, in full.

At the sentencing hearing, defense counsel stated that Kirby
was not requesting probation, but was asking for the imposi-
tion of either a minimal jail sentence or a fine only. Counsel
noted that Kirby was needed to help care for his father and his
daughter, as well as to help his brother with the family farm.
Counsel further noted that restitution for the criminal mischief
charge had been paid in full.

The district court said it considered the PSI, additional let-
ters from various persons (including the victim in the case),
and the comments of defense counsel. The court said, “I can’t
ignore the serious nature of these offenses and the surround-
ing facts and circumstances. When this matter was originally
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set for sentencing, you failed to appear and you were gone for
approximately a year, or a little longer I believe.” The court
found that imprisonment was “necessary for the protection
of the public, because the risk is substantial that during any
period of probation, [Kirby] would engage in additional crimi-
nal conduct, and because a lesser sentence would depreciate
the seriousness of [Kirby’s] crimes and promote disrespect
for the law.” The district court sentenced Kirby to concurrent
sentences of 270 days’ imprisonment on each count, with 11
days’ credit for time served.

At the time of Kirby’s offenses (which occurred before L.B.
605), Class I misdemeanors were punishable by up to 1 year’s
imprisonment, a $1,000 fine, or both. See Neb. Rev. Stat.
§ 28-106 (Cum. Supp. 2014). Kirby’s sentences were within
the permissible sentencing range. Additionally, in exchange for
his pleas, Kirby had one of his counts reduced from a felony
to a misdemeanor, and another felony count was dropped.
Having considered the relevant factors in this case, we find
that Kirby’s sentences are not excessive or an abuse of dis-
cretion and his sentences are therefore affirmed. See State
v. Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013) (sentence
imposed within statutory limits will not be disturbed on appeal
absent abuse of discretion by trial court); State v. Meehan,
7 Neb. App. 639, 585 N.W.2d 459 (1998) (sentencing court
in noncapital cases may consider defendant’s nonadjudicated
misconduct in determining appropriate sentence).

Appeal Bond.

Initially, we note that we have found nothing in the record
to suggest that Kirby motioned the district court to reduce his
appeal bond. The State asserts that Kirby’s failure to first seek
reduction of his bond in the district court precludes him from
challenging the bond amount on appeal; however, the State
provides us no authority to support its assertion. Accordingly,
we will address the merits of Kirby’s assigned error regard-
ing the appeal bond. Kirby contends that the district court set
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an unreasonable appeal bond and “[t]his effectively failed to
suspend the sentence pending the outcome of this appeal,”
and that this “was a clear abuse of discretion.” Brief for
appellant at 18. He argues that “[t]he establishment of a
quarter million dollar bond on an appeal of two misdemeanor
convictions is an excessive bond” in violation of Neb. Rev.
Stat. § 29-2302 (Reissue 2016), as well as constitutional pro-
visions protecting individuals from excessive bail. Brief for
appellant at 18.

Section 29-2302 states:

The execution of sentence and judgment against any
person or persons convicted and sentenced in the district
court for a misdemeanor shall be suspended during an
appeal to the Court of Appeals or Supreme Court. The
district court shall fix the amount of a recognizance,
which in all cases shall be reasonable, conditioned that
the appeal shall be prosecuted without delay and that in
case the judgment is affirmed he, she, or they will abide,
do, and perform the judgment and sentence of the dis-
trict court.

See, also, U.S. Const. amend. VIII (“[e]xcessive bail shall
not be required, nor excessive fines imposed, nor cruel and
unusual punishments inflicted”); Neb. Const. art. I, § 9 (“[a]ll
persons shall be bailable by sufficient sureties, except for trea-
son, sexual offenses involving penetration by force or against
the will of the victim, and murder, where the proof is evident
or the presumption great. Excessive bail shall not be required,
nor excessive fines imposed, nor cruel and unusual punish-
ment inflicted”).

Since no Nebraska case law specifically addresses factors
to consider for appeal bonds set by the district court in mis-
demeanor cases under § 29-2302, our review is guided by the
plain language of the statute, along with other statutes and case
law pertinent to appeal bonds in criminal cases.

[8] We preliminarily observe that Neb. Rev. Stat. § 29-901
(Reissue 2016), which requires release on personal recognizance
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or bond for “[a]ny bailable defendant,” unless otherwise
exempted, only applies to cases before judgment. “A bond to
guarantee the appearance of a defendant at pretrial proceedings
and at trial is distinct from an appeal bond after conviction.”
State v. Hernandez, 1 Neb. App. 830, 834, 511 N.W.2d 535,
538 (1993). A convicted person is treated differently than “one
who is awaiting trial and still presumed innocent.” /d. We note
that the Nebraska Legislature recently amended § 29-901 to
require a court to consider all methods of bond and conditions
of release to avoid pretrial incarceration, including consider-
ation of the defendant’s financial ability to pay a bond and
consideration of “the least onerous” of conditions to “reason-
ably assure the defendant’s appearance or that will eliminate
or minimize the risk of harm to others or the public at large.”
2017 Neb. Laws, L.B. 259 § 2 (effective August 24, 2017).
While these amendments may impact consideration of bonds
pertinent to pretrial proceedings, the present matter involves
the propriety of a bond ordered after a conviction. And as this
court stated in State v. Hernandez, supra, a pretrial bond and
an appeal bond after conviction are treated differently. We
turn our attention to statutes and cases dealing with bonds
after conviction.
With regard to an appeal bond after a felony conviction, our
Supreme Court has stated that the
right to bail, after conviction, is discretionary and not
absolute. Once a defendant has been convicted of the
felony charged, he is not entitled to be released on bail.
Such determination is left to the discretion of the trial
court who may prescribe the amount of the bond and the
conditions thereof, including a requirement that the full
amount of the bond be posted.
State v. Woodward, 210 Neb. 740, 747, 316 N.W.2d 759, 763
(1982). See, also, State v. Dawn, 246 Neb. 384, 519 N.W.2d
249 (1994) (no abuse of discretion in setting appeal bond
at $50,000 when defendant had failed to appear after being
released on bail in two prior cases).
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[9] The above-cited cases make it clear that the setting of
an appeal bond after a felony conviction is discretionary to the
district court. We do note, however, that there is some differ-
ence in the statutory language regarding postjudgment bonds
in felony cases and misdemeanor cases. Regarding a felony
conviction, Neb. Rev. Stat. § 29-2303 (Reissue 2016) states
in part:

Whenever a person shall be convicted of a felony, and
the judgment shall be suspended as a result of the notice
of appeal, it shall be the duty of the court to order the
person so convicted into the custody of the sheriff, to be
imprisoned until the appeal is disposed of, or such person
is admitted to bail.

Whereas, following a misdemeanor conviction, § 29-2302
states in part, “The execution of sentence and judgment against
any person or persons convicted and sentenced in the district
court for a misdemeanor shall be suspended during an appeal
to the Court of Appeals or Supreme Court.” Therefore, while
the “judgment shall be suspended” on appeal in felony cases,
the “execution of sentence and judgment . . . shall be sus-
pended” on appeal in misdemeanor cases. In misdemeanor
cases, the district court “shall fix the amount of a recogni-
zance, which in all cases shall be reasonable.” § 29-2302.
Accordingly, § 29-2302 requires that a reasonable bond be set
following a misdemeanor conviction in district court, whereas,
§ 29-2303 does not contain that same requirement following a
felony conviction.

Interestingly, in appeals in criminal cases from county court
to district court, the county court may exercise its discretion
with regard to bail. Specifically, the execution of a sentence
to a period of confinement shall be suspended only if “the
county court, in its discretion, allows the defendant to con-
tinue at liberty under the prior recognizance or bail,” or if
“the defendant enters into a written recognizance to the State
of Nebraska, with surety or sureties approved by the county
court or with a cash bond, filed with the clerk of the county
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court.” Neb. Rev. Stat. § 25-2730(3) (Reissue 2016). Further,
when a notice of appeal is filed, “the county court shall fix
the amount of the recognizance or cash bond, which shall be a
reasonable amount.” /d. Additionally, § 25-2730(6) allows the
district court to modify an appeal bond “on motion after notice
and hearing and upon such terms as justice shall require,” and
our Supreme Court has indicated that such modifications are
“consistent with the general discretion of the district court to
prescribe the amount and conditions of an appeal bond in a
criminal case.” State v. Griffin, 270 Neb. 578, 583, 705 N.W.2d
51, 56 (2005).

[10] We conclude that the plain language of § 29-2302
requires that a bond be set in the present matter, because the
execution of sentence and judgment against any person con-
victed and sentenced in the district court for a misdemeanor
“shall be suspended” during an appeal to this court or the
Supreme Court and because the district court “shall fix the
amount of a recognizance.” Further, the amount of the appeal
bond should be reasonable. Our review of other related statutes
and case law leads to the conclusion that reasonableness of the
appeal bond amount is determined under the general discretion
of the district court. Accordingly, we review the district court’s
decision regarding the amount of the appeal bond in this case
for an abuse of discretion.

[11] In considering the reasonableness of the bond amount,
we note that it has previously been argued that an indi-
gent defendant could not post a $500 appearance bond and
that this was excessive and violative of the federal and state
Constitutions. In State v. Howard, 185 Neb. 583, 584-85, 177
N.W.2d 566, 567-68 (1970), our Supreme Court stated:

Apparently it is appellant’s contention that for most
indigents any bail would be excessive. When an offense
charged is a bailable one, discretion rests with the judge
in fixing the amount of the recognizance, but this dis-
cretion is a judicial one. The question to be deter-
mined in every case that is bailable is not whether the
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defendant may make bail, but whether or not the bail
demanded is unreasonable and disproportionate to the
crime charged. . . .

While the pecuniary circumstances of a prisoner should
be considered in determining the amount of the bail, that
in itself is not controlling. If that were determinative of
the question, a defendant without means or friends would
be entitled to be discharged on his recognizance regard-
less of the risk involved. As we said in In re Scott, [38
Neb. 502, 508-09, 56 N.W. 1009, 1010 (1893)]: “Many
things should be taken into consideration in fixing the
amount of bail, such as the atrocity of the offense; the
penalty which the law authorizes to be inflicted in case
of a conviction; the probability of the accused appearing
to answer the charge against him, if released on bail; his
pecuniary condition and the nature of the circumstances
surrounding the case.”

Definitely, a prior criminal record is an important
factor to be considered. There is no merit to appellant’s
claim of the requirement of an excessive bond.

Notably, the factors discussed in the above-quoted cases
were considered in a prejudgment context, and we offer no
opinion as to any impact the amendments contained in L.B.
259 may have on bail considerations in the prejudgment con-
text. That said, we see no reason why the foregoing consider-
ations for fixing the amount of bail in a prejudgment context
cannot similarly be considered in our review of the reason-
ableness of Kirby’s appeal bond under § 29-2302 following
his misdemeanor convictions. In particular, we consider the
atrocity of Kirby’s offenses, the probability of Kirby appear-
ing to serve his sentences following the conclusion of his
appeal, Kirby’s prior criminal history, and the nature of other
circumstances surrounding the case.

Kirby pled no contest to two Class I misdemeanors, one
of which was a crime of violence against his then girlfriend.
Kirby physically assaulted his girlfriend; he punched her in
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the face, and forced her onto a bed, where he got on top of
her, put his knees on her chest, and put one hand around her
neck and the other on her head, causing significant red marks
on her neck and her face. While assaulting his girlfriend
of 15 years in this manner, he also threatened to kill her.
Additionally, Kirby failed to appear for sentencing in February
2015 and a warrant was issued for his arrest. He remained at
large for more than a year and was not arrested on the warrant
until April 2016. He was ultimately sentenced in August 2016.
As noted by the State, the district court did not make it impos-
sible for Kirby to post bail, but given Kirby’s avoidance of
sentencing for over a year after conviction, the “court ensured
that Kirby would lose a significant sum if he once again failed
to appear and went on the run.” Brief for appellee at 8. We
also take into account Kirby’s prior criminal history, which
includes numerous failures to appear on citations and the revo-
cation of probation. Additionally, Kirby has been unemployed
since 1989, he gets money to support his marijuana use from
his brother, his family provides for all his financial needs, his
brother paid the restitution in this case, and Kirby failed to
take responsibility for the present offenses. In other words,
Kirby’s unwillingness to be accountable, combined with the
other factors noted, make the appeal bond in this case reason-
able under these circumstances. We cannot say that the district
court abused its discretion when it set the appeal bond “in the
amount of $250,000 Reg. 10% bond.” Accordingly, we affirm
the appeal bond.

CONCLUSION
For the reasons set forth above, we affirm the decision of
the district court.
AFFIRMED.
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Default Judgments: Pleadings: Appeal and Error. Whether default
judgment should be entered because of a party’s failure to timely
respond to a petition rests within the discretion of the trial court, and an
abuse of discretion must affirmatively appear to justify reversal on such
a ground.

Default Judgments. A trial court should defer entering a default judg-
ment against one of multiple defendants where doing so could result
in inconsistent and illogical judgments following determination on the
merits as to the defendants not in default.

Default Judgments: Pleadings: Damages. In the case of an original
action filed in the district court, the failure of a defendant to file a
responsive pleading entitles the plaintiff to a default judgment, without
evidence in support of the allegations of the petition, except as to allega-
tions of value or damages.

Negotiable Instruments: Principal and Surety. If an instrument is
issued for value given for the benefit of a party to the instrument
(accommodated party) and another party to the instrument (accommoda-
tion party) signs the instrument for the purpose of incurring liability on
the instrument without being a direct beneficiary of the value given for
the instrument, the instrument is signed by the accommodation party
for accommodation.

Negotiable Instruments: Principal and Surety: Words and Phrases.
An accommodation party is one who signs the instrument for the pur-
pose of lending his credit to some other person or party.

Promissory Notes: Guaranty. The assignment of a promissory note and
its guaranties to a guarantor does not enhance the guarantor’s right of
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recovery against a coguarantor; rather, recovery against a coguarantor
remains limited to the coguarantor’s proportionate share.

Negotiable Instruments: Intent. In determining the identity of the
party accommodated, the intention of the parties is determinative.
Actions: Contribution: Time: Liability. Co-obligors to a debt are each
liable for a proportionate share of the debt as a whole, and an action for
contribution does not accrue until a co-obligor has paid more than his or
her proportionate share of the debt as a whole.

Negotiable Instruments: Security Interests: Contribution: Liability.
If the obligation of a party is secured by an interest in collateral not
provided by an accommodation party and a person entitled to enforce
the instrument impairs the value of the interest in collateral, the obliga-
tion of any party who is jointly and severally liable with respect to the
secured obligation is discharged to the extent the impairment causes the
party asserting discharge to pay more than that party would have been
obliged to pay, taking into account rights of contribution, if impairment
had not occurred.

Security Interests. Impairing value of an interest in collateral includes
failure to obtain or maintain perfection or recordation of the interest
in collateral.

Principal and Surety: Words and Phrases. Rights of the surety to
discharge are commonly referred to as “suretyship defenses.”
Contracts: Guaranty: Waiver. The defense that a guarantor is dis-
charged by a creditor’s impairment of collateral can be waived by an
express provision in the guaranty agreement.

Reformation: Words and Phrases. A mutual mistake is a belief shared
by the parties, which is not in accord with the facts.

: . A mutual mistake is a mistake common to both parties in
reference to the instrument to be reformed, each party laboring under the
same misconception about its instrument.

Reformation: Intent. A mutual mistake exists where there has been a
meeting of the minds of the parties and an agreement actually entered
into, but the agreement in its written form does not express what was
really intended by the parties.

Reformation: Presumptions: Intent: Evidence. To overcome the pre-
sumption that an agreement correctly expresses the parties’ intent and
therefore should not be reformed, the party seeking reformation must
offer clear, convincing, and satisfactory evidence.

Evidence: Words and Phrases. Clear and convincing evidence means
that amount of evidence which produces in the trier of fact a firm belief
or conviction about the existence of a fact to be proved.

Uniform Commercial Code: Negotiable Instruments: Words and
Phrases. A holder in due course means the holder takes an instrument
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(1) for value, (2) in good faith, (3) without notice that the instrument is
overdue or has been dishonored or that there is an uncured default with
respect to payment of another instrument issued as part of the same
series, (4) without notice that the instrument contains an unauthorized
signature or has been altered, (5) without notice of any claim to the
instrument described in Neb. U.C.C. § 3-306 (Reissue 2001), and (6)
without notice that any party has a defense or claim in recoupment
described in Neb. U.C.C. § 3-305(a) (Reissue 2001).

Contracts: Negotiable Instruments. Unless one has the rights of a
holder in due course, he is subject to all the defenses of any party which
would be available in an action on a simple contract.

Breach of Contract: Damages. In a breach of contract case, the ulti-
mate objective of a damages award is to put the injured party in the
same position he would have occupied if the contract had been per-
formed, that is, to make the injured party whole.

Damages. As a general rule, a party may not have double recovery for
a single injury, or be made “more than whole” by compensation which
exceeds the actual damages sustained.

Actions: Accord and Satisfaction. Where several claims are asserted
against several parties for redress of the same injury, only one satisfac-
tion can be had.

Accord and Satisfaction: Damages. Where the plaintiff has received
satisfaction from a settlement with one defendant for injury and dam-
ages alleged in the action, any damages for which a remaining defendant
would be potentially liable must be reduced pro tanto.

Actions: Parties. Every action must be prosecuted in the name of the
real party in interest.

Actions: Parties: Standing. To determine whether a party is a real party
in interest, the focus of the inquiry is whether that party has standing to
sue due to some real interest in the cause of action, or a legal or equi-
table right, title, or interest in the subject matter of the controversy.
Assignments: Words and Phrases. As a general rule, an assignment is
a transfer vesting in the assignee all of the assignor’s rights in property
which is the subject of the assignment.

Assignments. The assignee of a thing in action may maintain an action
thereon in the assignee’s own name and behalf, without the name of
the assignor.

Assignments: Consideration. An assignee may recover the full value
of an assigned claim regardless of the consideration paid for the
assignment.

Pleadings: Evidence. Admissions made in superseded pleadings are no
longer judicial admissions, but, rather, simple admissions.
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30. Contracts: Consideration. Generally, there is sufficient consideration
for a promise if there is any benefit to the promisor or any detriment to
the promisee. What that benefit and detriment must be or how valuable
it must be varies from case to case. It is clear, however, that even “a
peppercorn” may be sufficient.
: . A benefit need not necessarily accrue to the promisor if a
detriment to the promisee is present, and there is a consideration if the
promisee does anything legal which he is not bound to do or refrains
from doing anything which he has a right to do, whether or not there is
any actual loss or detriment to him or actual benefit to the promisor.
32. : . For the purpose of determining consideration for a promise,
the benefit need not be to the party contracting, but may be to anyone
else at the contracting party’s procurement or request.

31.

Appeal from the District Court for Dawson County: JAMES
E. DoyLE 1V, Judge. Affirmed in part, and in part reversed and
remanded with directions.

Diana J. Vogt and James D. Sherrets, of Sherrets, Bruno &
Vogt, L.L.C., for appellants.

Patrick M. Heng, of Waite, McWha & Heng, for appellee
John Raynor.

MOoORE, Chief Judge, and INnBODY and RIEDMANN, Judges.

RiEDMANN, Judge.
[. INTRODUCTION

This case calls into question the ability of a co-obligor to
settle a claim on a promissory note for less than the amount
due, and in return obtain the authority to direct assignment of
the note to a third party of his choosing for full enforcement
against another co-obligor. Under the facts of this case, we
find recovery must be limited to the amount outstanding on
the note.

II. BACKGROUND
A & G Precision Parts, LLC (Parts LLC), was a limited
liability company whose members at the time of organiza-
tion were Dennis Walker, John Raynor, John Probandt, John
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Brazier, and Walter Glass. The five members of Parts LLC
formed a second limited liability company, A&G Precision
Parts Finance, LLC (Finance LLC).

In 2002, Finance LLC, Walker, Raynor, and Brazier obtained
a loan from Five Points Bank of Grand Island, Nebraska, for
approximately $2.1 million and delivered the proceeds of the
loan to Parts LLC. Parts LLC and Finance LLC (collectively
the LLCs) did not make the loan payments as required, and
the bank made demand for full payment. In September 2004,
Raynor filed personal bankruptcy, and his personal liability
on the Five Points Bank loan was discharged in bankruptcy
in 2005.

In March 2008, the parties negotiated with First State Bank
(FSB) to refinance the Five Points Bank loan. In conjunc-
tion with the loan, Parts LL.C, Finance LLC, Walker, Raynor,
Brazier, and Mark Herz signed a promissory note for $1.5 mil-
lion. Under the promissory note, Walker, Raynor, Brazier, and
Herz were cosigners on the loan and assumed joint and several
liability for the repayment of the loan. The LLCs defaulted on
the loan, and FSB commenced this action to recover on the
note in February 2009.

In June 2011, Parts LLC, Finance LLC, Walker, Walker’s
wife, FSB, and Five Points Bank entered into a settlement
agreement and mutual release under which Walker agreed to
pay FSB §$1.05 million to settle the claims FSB asserted against
him and the LLCs. In exchange, FSB assigned the FSB note
and related agreements to an entity of Walker’s choosing; he
selected Skyline Acquisition, LLC (Skyline). As a result of the
settlement and assignment, Walker and the LLCs became plain-
tiffs in this action. On the first day of trial, the plaintiffs orally
moved to amend the pleadings to name Skyline as a plaintiff,
and the district court granted the motion.

Walker and the LLCs filed a motion for default judgment
against Probandt on December 15, 2011. They asserted that
Probandt never filed an answer and asked that judgment be
entered against him in the amount of $2,134,832.99. The
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district court denied the motion, finding that entering a default
judgment as to one defendant prior to trial could result in
inconsistent and illogical judgments following determination
on the merits as to the remaining defendants.

Due to various settlement agreements and dismissals, the
parties remaining at trial were Walker, the LLCs, and Skyline
as plaintiffs, and Raynor and Probandt as defendants. Probandt
did not appear at trial. Trial was held on the fourth amended
complaint, which included four operative causes of action—
two against Raynor and two against Probandt. Raynor’s opera-
tive answer asserted several affirmative defenses and two
counterclaims.

After the conclusion of trial, the district court entered an
order which found in favor of Skyline as to one claim against
Raynor but denied the remaining causes of action and Raynor’s
counterclaims. Specifically, the court found that the evidence
established Raynor’s liability to Skyline for repayment of the
FSB note, because the full amount of principal and interest
is due and Raynor has made no payments on the note and is
in default. The court noted that the president of FSB testified
that the principal amount due on the note as of the first day
of trial was $1,430,260. Adding in the accrued interest up to
the time of the court’s order, judgment was entered in favor of
Skyline and against Raynor for $2,306,244.76. In its order, the
court stated that default judgment had previously been entered
against Probandt on the FSB note. Walker, the LLCs, and
Skyline (hereinafter collectively the appellants) appeal, and
Raynor cross-appeals.

III. ASSIGNMENTS OF ERROR
On appeal, the appellants assign that the district court erred
in failing to enter an award of damages against Probandt for
the full amount of the note and for the amount of money
Probandt misappropriated from Parts LLC. On cross-appeal,
Raynor assigns, restated and renumbered, that the district court
erred in (1) failing to apply Nebraska’s Uniform Commercial
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Code (U.C.C.); (2) failing to give effect to the order of the
bankruptcy court; (3) failing to find that he was an accom-
modation party and Walker was an accommodated party; (4)
failing to apply the rule based on Mandolfo v. Chudy, 253 Neb.
927, 573 N.W.2d 135 (1998) (Mandolfo Rule); (5) denying
judgment on his counterclaim for contribution; (6) failing to
find that his obligation on the debt was discharged; (7) failing
to find mutual mistakes of fact; (8) allowing judgment in favor
of Skyline because of lack of consideration; (9) entering judg-
ment in favor of Skyline because Skyline sustained no injury
and received a windfall; (10) failing to treat Walker as the real
party in interest; (11) allowing foreign corporations to pros-
ecute the action without certificates of authority; (12) allow-
ing Walker and the LLCs to take inconsistent positions with
respect to the enforceability of the FSB note; and (13) ignoring
the “sole basis” stipulation.

IV. STANDARD OF REVIEW
A suit for damages arising from breach of a contract, includ-
ing breach of the terms of a promissory note, presents an action
at law. Schuelke v. Wilson, 255 Neb. 726, 587 N.W.2d 369
(1998). In a bench trial of a law action, a trial court’s factual
findings have the effect of a jury verdict and will not be set
aside unless clearly erroneous. /d.

V. ANALYSIS

1. DEFAULT JUDGMENT AGAINST PROBANDT

On appeal, the appellants assign that the district court erred
in failing to enter an award of damages against Probandt.
The appellants argue that because Probandt failed to appear
and enter a responsive pleading, and the evidence was suf-
ficient to establish his liability and damages, the court should
have entered a default judgment. We find that the district
court did not abuse its discretion in failing to grant a default
judgment on the unjust enrichment claim, but that it should
have granted a default judgment against Probandt on the
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fraud/misappropriation claim. We therefore reverse the court’s
order denying the appellants’ cause of action for fraud/
misappropriation against Probandt.

[1,2] Whether default judgment should be entered because
of a party’s failure to timely respond to a petition rests within
the discretion of the trial court, and an abuse of discretion
must affirmatively appear to justify reversal on such a ground.
Mason State Bank v. Sekutera, 236 Neb. 361, 461 N.W.2d 517
(1990). In denying the motion for default judgment before trial
in the present case, the district court concluded that entry of
a default judgment prior to trial could result in inconsistent
and illogical judgments following determination on the mer-
its as to the remaining defendants. In reaching its decision,
the district court relied upon State of Florida v. Countrywide
Truck Ins. Agency, 258 Neb. 113, 602 N.W.2d 432 (1999),
in which the Nebraska Supreme Court held that under Frow
v. De La Vega, 82 U.S. (15 Wall.) 552, 21 L. Ed. 60 (1872),
a trial court should defer entering a default judgment against
one of multiple defendants where doing so could result in
inconsistent and illogical judgments following determination
on the merits as to the defendants not in default.

Here, the operative complaint at the time the motion for
default judgment was filed was the second amended complaint;
however, between the date the motion was argued and the
date on which the court entered its order, the appellants filed
a revised third amended complaint. It is upon this complaint
that the court denied the motion. In the revised third amended
complaint, the appellants included two causes of action against
Probandt. The first was a claim for unjust enrichment against
Brazier, Herz, and Probandt. Therein, the complaint alleged
that Brazier, Herz, and Probandt used a portion of the funds
from the FSB loan to satisfy the loan which was owed to
Five Points Bank by the LLCs and guaranteed by Probandt
and Glass. The complaint alleged that because Probandt was
a guarantor of the Five Points Bank loan, he benefited from
the use of the FSB loan to pay off the Five Points Bank loan,
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relieving him of his obligation to Five Points Bank. It fur-
ther alleged that despite demands to pay, Brazier, Herz, and
Probandt failed to pay the amount due.

The second cause of action involving Probandt was for
fraud. This claim alleged that Probandt misappropriated funds
from the original financing of Parts LLC to finance other
business ventures; Probandt took unauthorized payments from
Parts LLC; Probandt took money from Parts LLC and signed a
promissory note in the amount of $64,859 but never repaid the
note; and Probandt used funds of Parts LLC to pay rent on an
apartment and pay personal living expenses.

Although the appellants’ motion for default judgment was
broad, at the hearing on the motion, the appellants’ counsel
limited the scope of her motion. Responding to an objection
to an offered exhibit, she stated, “[T]hese number[s] go to just
amounts that . . . Probandt took for his personal uses. There’s a
separate cause of action against . . . Probandt for misappropria-
tion of funds; and this default judgment only goes to that cause
of action.”

Our review of the revised third amended complaint reveals
that the cause of action to which counsel referred was the fraud/
misappropriation claim. Under this cause of action, appellants
sought recovery from only Probandt for actions he performed
individually. It does not involve the other defendants and
therefore a judgment against Probandt on this cause of action
could not produce conflicting results. We determine that the
court’s analysis under State of Florida v. Countrywide Truck
Ins. Agency, supra, is therefore inapplicable.

[3] In the case of an original action filed in the district court,
the failure of a defendant to file a responsive pleading entitles
the plaintiff to a default judgment, without evidence in support
of the allegations of the petition, except as to allegations of
value or damages. Chapman v. Department of Motor Vehicles,
8 Neb. App. 386, 594 N.W.2d 655 (1999). Because Probandt
failed to file a responsive pleading, the appellants were enti-
tled to a default judgment on their fraud/misappropriation
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cause of action. It was then incumbent upon the appellants to
prove damages.

The appellants argue on appeal that they sufficiently proved
damages at trial via deposition testimony of Rex Hansen, a
certified public accountant, and Herz. We agree that Hansen’s
testimony and the corresponding ledger offered at the close of
appellant’s case in chief establishes damages in the amount
of $2,184,530.

Hansen testified that he classified expenditures by Probandt
into two categories: “Bad” and “Sketch.” According to Hansen,
the “Bad” were expenditures “clearly used for something other
than the daily operations of A&G” and the “Sketch” expendi-
tures were composed of items that he “didn’t understand what
they were. There were some loan guarantees, financing costs,
et cetera.” The “Bad” totaled $2,184,530, and the “Sketch”
totaled $477,661. We determine that the evidence sufficiently
proved that Probandt misappropriated $2,184,530 from the
LLCs; however, the evidence that the “Sketch” items repre-
sented additional misappropriations was insufficient due to
Hansen’s own admission that he did not understand what they
were. Accordingly, the court should have entered a default
judgment against Probandt in the amount of $2,184,530.

Because counsel limited the scope of her pretrial motion for
default judgment to the claim for misappropriation of funds,
the court did not err in failing to grant a default judgment
against Probandt on the unjust enrichment claim. We further
observe that the appellants did not move for default either at
trial or after trial. See, e.g., Forker Solar, Inc. v. Knoblauch,
224 Neb. 143, 396 N.W.2d 273 (1986) (referencing plaintiff’s
motion for default judgment made after trial).

We note that in its memorandum order entered after trial,
the court stated, “During the early stages of the case, the
court entered a default judgment against . . . Probandt on
the plaintiffs’ claims under the First State Bank note.” The
appellants argue that the court’s statement was in error, and
Raynor takes no position on the assigned error. We agree that
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no order is contained in our record granting default judgment
against Probandt. However, we interpret the court’s misstate-
ment to relate to a claim other than the two claims con-
tained in the operative complaint because the district court’s
order specifically rejected these two claims, citing a lack of
proof. Therefore, this misstatement does not constitute revers-
ible error.

2. U.C.C.

On cross-appeal, Raynor posits several arguments with
respect to the U.C.C. He argues that the district court failed
to apply the U.C.C., failed to give effect to the order of the
bankruptcy court, failed to find that he was an accommodation
party and Walker was an accommodated party as defined by
the U.C.C., failed to apply the Mandolfo Rule, erred in deny-
ing judgment on his contribution counterclaim against Walker,
and failed to find that his obligation on the debt was discharged
under the U.C.C.

(a) Failure to Apply U.C.C.

Raynor first claims that the district court erred in failing
to apply the U.C.C. in entering judgment against him on the
FSB note. He does not specify, however, in what way the court
“ignor[ed]” the U.C.C. Brief for appellee on cross-appeal at
30. The parties stipulated that the FSB note is a negotiable
instrument within the meaning of the U.C.C. When the district
court addressed Raynor’s arguments regarding accommodation
and accommodated parties in its order, the court cited to the
U.C.C. Although it disagreed with Raynor’s position, the court
considered certain sections of the U.C.C. in reaching its deci-
sion. We therefore disagree with Raynor’s assertion that the
district court did not address the U.C.C.

(b) Accommodation Party and
Accommodated Party
Raynor next argues that the district court failed to give
effect to the bankruptcy court order to find that he was an
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accommodation party and failed to find that Walker was an
accommodated party. He asserts that because, at the time he
signed the FSB note, he had no ownership in the LLCs and
was not personally liable for the Five Points Bank loan, he
qualifies as an accommodation party under the U.C.C. He
further claims that Walker is an accommodated party and
that under the U.C.C., an accommodated party is prohibited
from seeking contribution from an accommodation party.
Therefore, he argues that the judgment entered against him
is erroneous.

[4] If an instrument is issued for value given for the benefit
of a party to the instrument (accommodated party) and another
party to the instrument (accommodation party) signs the instru-
ment for the purpose of incurring liability on the instrument
without being a direct beneficiary of the value given for
the instrument, the instrument is signed by the accommoda-
tion party “‘for accommodation.”” Neb. U.C.C. § 3-419(a)
(Reissue 2001).

[5] An accommodation party is one who signs the instru-
ment for the purpose of lending his credit to some other per-
son or party. See Bachman v. Junkin, 129 Neb. 165, 260 N.W.
813 (1935). See, also, 10 C.I.S. Bills and Notes § 26 (2008)
(party accommodated is one to whom name of accommodation
party is loaned).

The claim upon which judgment was entered against Raynor
was based on his liability to FSB for nonpayment of the loan.
Specifically, the operative complaint alleges that Raynor was
a maker and guarantor of the promissory note to FSB in the
amount of $1.5 million and that Raynor failed to pay amounts
due on the loan; therefore, FSB, later amended to Skyline as
assignee, is entitled to judgment against Raynor for the out-
standing balance plus interest. The district court agreed, find-
ing that Raynor signed the note but failed to repay the loan
and was therefore liable. In its order, the district court stated
that for “the sake of resolving the claims, the court assumed
Raynor was an accommodation maker.” The court observed
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that as an accommodation party, Raynor remained liable to
FSB, and subsequently to Skyline. His status of an accommo-
dation party would only be relevant in an action for contribu-
tion by the accommodated party. However, because this was
not a cause of action for contribution raised by Walker indi-
vidually, the issue of contribution between an accommodated
party and an accommodation party was immaterial.

We find no error in the district court’s analysis. As stated
above, the claim on the FSB note was prosecuted in the name
of Skyline, the assignee of the note. The court’s judgment was
in favor of Skyline, not Walker. As such, the status of Raynor
and Walker under the U.C.C., and whether Walker is barred
from seeking contribution from Raynor, have no effect on
whether Skyline can recover on the note from Raynor. This
argument therefore lacks merit.

(c) Mandolfo Rule

[6] Raynor next argues that the district court erred in fail-
ing to apply the Mandolfo Rule, which he claims prohibits
enhancing recovery by reason of the assignment of a promis-
sory note after default. See Mandolfo v. Chudy, 253 Neb. 927,
573 N.W.2d 135 (1998). See, also, Rodehorst v. Gartner, 266
Neb. 842, 669 N.W.2d 679 (2003). In the cases Raynor cites,
the Supreme Court held that the assignment of a promissory
note and its guaranties to a guarantor does not enhance the
guarantor’s right of recovery against a coguarantor; rather,
recovery against a coguarantor remains limited to the coguar-
antor’s proportionate share. See, Mandolfo v. Chudy, supra;
Rodehorst v. Gartner, supra.

In the present case, however, the assignment of the note
was not made to a coguarantor of the note, but, instead, to
Skyline. Raynor argues that Skyline is a mere alter ego of
Walker and that the assignment of the note to Skyline was a
“[s]ham [t]ransaction” because it was done for the sole purpose
of enhancing Walker’s recovery. Brief for appellee on cross-
appeal at 34. We find no evidence in the record to support
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this argument, however, and Raynor cites to none in his brief.
To the contrary, the only evidence regarding Skyline is that it
is owned by Walker and his wife. None of the factors neces-
sary to evaluate the existence of an alter ego were presented.
As such, we find the holdings of Mandolfo and Rodehorst are
inapplicable to the present case and do not prohibit Skyline’s
recovery on the FSB note from Raynor.

(d) Counterclaim for Contribution

Raynor argues that the district court erred in denying his
counterclaim for contribution from Walker, asserting that under
§ 3-419, Walker is the party primarily responsible for the debt
because of his status as an accommodated party. As such,
Raynor argues that his contribution claim should have been
granted. We disagree.

The district court denied Raynor’s contribution claim because
there was no evidence that Raynor had paid any portion of the
FSB debt. Raynor claims this “result ignores the duty of the
Trial Court to fully dispose of all contribution issues of parties
to the controversy regarding the personal liability for unpaid
negotiable instruments according to each party’s pecuniary
obligation pursuant to Nebr. U.C.C., Article 3, Part 4.” Brief
for appellee on cross-appeal at 39.

Assuming without deciding that Raynor was an accom-
modation party, the evidence does not establish that Raynor
signed the note in order to accommodate or benefit Walker; he
stipulated that he signed it to assist Herz who was managing
the business of the LLCs. In essence, Raynor signed it to assist
the LLCs in obtaining the loan. With respect to the instrument,
Walker held the same position Raynor did—that of cosigner
who lent his credit in order to benefit the LLCs.

[7] The fact that Walker was an owner of the LLCs and
received some benefit from the FSB note does not conclusively
establish his status as an accommodated party. See Empson
v. Richter, 113 Neb. 706, 204 N.W. 518 (1925) (mere fact
that party may have received some benefit out of transaction
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does not necessarily determine that he was an accommodated
party). Rather, in determining the identity of the party accom-
modated, the intention of the parties is determinative. See 10
C.1.S. Bills and Notes § 26 (2008). There is no evidence that
Raynor intended to assist Walker in obtaining a loan. Walker
needed no accommodation to secure financing, because the
undisputed evidence establishes that FSB offered financing to
the LLCs based exclusively on Walker’s financial strength and
willingness to cosign. Thus, Raynor and Walker each cosigned
the note in order to assist the LLCs, and therefore, Walker had
no greater liability on the note than did Raynor.

[8] Co-obligors to a debt are each liable for a proportion-
ate share of the debt as a whole, and an action for contribu-
tion does not accrue until a co-obligor has paid more than
his or her proportionate share of the debt as a whole. See
Cepel v. Smallcomb, 261 Neb. 934, 628 N.W.2d 654 (2001).
Accordingly, until Raynor has paid more than his proportionate
share of the debt as a whole, he has no basis for contribution
from Walker or any other co-obligors. As a result, the district
court did not err in denying Raynor’s counterclaim for contri-
bution from Walker.

(e) Discharge of Raynor’s
Obligation

Raynor asserts that because FSB failed to properly secure
Walker’s collateral, his liability on the note is discharged under
Neb. U.C.C. § 3-605 (Reissue 2001). We conclude that this
defense has been waived.

[9-11] If the obligation of a party is secured by an interest
in collateral not provided by an accommodation party and a
person entitled to enforce the instrument impairs the value of
the interest in collateral, the obligation of any party who is
jointly and severally liable with respect to the secured obliga-
tion is discharged to the extent the impairment causes the party
asserting discharge to pay more than that party would have
been obliged to pay, taking into account rights of contribution,
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if impairment had not occurred. § 3-605(f). Impairing value
of an interest in collateral includes failure to obtain or main-
tain perfection or recordation of the interest in collateral. See
§ 3-605(g). Rights of the surety to discharge are commonly
referred to as “suretyship defenses.” § 3-605, comment 1.

[12] Here, however, Raynor waived his right to assert this
defense. According to the promissory note Raynor signed in
conjunction with the FSB loan, Raynor agreed to “waive
any defenses . . . based on suretyship or impairment of col-
lateral.” The defense that a guarantor is discharged by a
creditor’s impairment of collateral can be waived by an express
provision in the guaranty agreement. See Builders Supply
Co. v. Czerwinski, 275 Neb. 622, 748 N.W.2d 645 (2008).
Accordingly, we find that Raynor has waived his right to assert
this defense.

3. MUTUAL MISTAKES OF FACT

Raynor argues that he is not liable for the debt to FSB
because of mutual mistakes of fact among the parties. He
argues that the evidence was clear that, at the time the FSB
note was executed, all of the parties to the note mistakenly
believed he retained an ownership interest in the LLCs and
remained personally liable for the Five Points Bank note. He
claims that but for the mistakes of fact, he would not have
executed the FSB note. We find that Raynor failed to meet his
burden of proving that mutual mistakes of fact exist.

[13-15] A mutual mistake is a belief shared by the parties,
which is not in accord with the facts. R & B Farms v. Cedar
Valley Acres, 281 Neb. 706, 798 N.W.2d 121 (2011). It is a
mistake common to both parties in reference to the instrument
to be reformed, each party laboring under the same misconcep-
tion about its instrument. /d. A mutual mistake exists where
there has been a meeting of the minds of the parties and an
agreement actually entered into, but the agreement in its writ-
ten form does not express what was really intended by the
parties. Id.
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[16,17] To overcome the presumption that an agreement
correctly expresses the parties’ intent and therefore should
not be reformed, the party seeking reformation must offer
clear, convincing, and satisfactory evidence. See id. Clear and
convincing evidence means that amount of evidence which
produces in the trier of fact a firm belief or conviction about
the existence of a fact to be proved. /d.

Raynor cites to no evidence in the record to support a
conclusion that the promissory note does not express what
was really intended by the parties. To the contrary, the par-
ties intended that FSB would extend the loan in exchange for
the cosigners’ signatures. The promissory note reflects that
intent. The fact that Raynor was no longer liable on the Five
Points Bank debt nor a member of the LLCs is of no effect.
As in R & B Farms v. Cedar Valley Acres, supra, there is
no clear and convincing evidence that the parties mistakenly
believed the contract to mean one thing when in reality it
did not.

The burden was on Raynor to present clear and convincing
evidence to overcome the presumption that the agreement cor-
rectly expresses the parties’ intent. Because he failed to do so,
the district court correctly rejected his argument.

4. SKYLINE’S STATUS AND
REAL PARTY IN INTEREST
Raynor asserts several arguments with respect to the abil-
ity of Skyline and the LLCs to prosecute a case against him.
Specifically, he argues that the district court erred in allow-
ing a judgment in favor of Skyline, entering a judgment in
contravention of the Nebraska Constitution, failing to treat
Walker as a substantive owner of the FSB note and instead
treating Skyline as the real party in interest, allowing foreign
limited liability companies to prosecute the action without
certificates of authority, and allowing Walker and the LLCs
to take inconsistent positions on the enforceability of the
FSB note.
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(a) Lack of Consideration
From Skyline

Raynor argues that Skyline does not qualify as a holder
in due course of the FSB note and that therefore, Skyline’s
enforcement of the note against him is subject to the per-
sonal defenses that existed between the original parties to
the instrument.

[18] Neb. U.C.C. § 3-302 (Reissue 2001) provides that a
holder in due course means the holder takes an instrument
(1) for value, (2) in good faith, (3) without notice that the
instrument is overdue or has been dishonored or that there
is an uncured default with respect to payment of another
instrument issued as part of the same series, (4) without
notice that the instrument contains an unauthorized signa-
ture or has been altered, (5) without notice of any claim to
the instrument described in Neb. U.C.C. § 3-306 (Reissue
2001), and (6) without notice that any party has a defense
or claim in recoupment described in Neb. U.C.C. § 3-305(a)
(Reissue 2001).

Here, Skyline does not meet all of the requirements to
qualify as a holder in due course. Despite the language of
the assignment, it does not appear that Skyline paid value for
the note; rather, as evidenced by the language of the settle-
ment agreement, the consideration was paid by Walker, and
upon such payment, FSB agreed to assign the note to Skyline.
In addition, in taking the note, Skyline had notice that the
instrument was overdue, because Walker and his wife are the
only members of Skyline and they both signed the release
which recognized the default of the note. Therefore, although
Skyline is the present holder of the note, it is not a holder in
due course.

[19] Raynor argues that because Skyline does not qualify
as a holder in due course, it is subject to any defenses he
could have asserted against FSB, and we agree. Unless one
has the rights of a holder in due course, he is subject to all the
defenses of any party which would be available in an action
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on a simple contract. See S.I.D. No. 32 v. Continental Western
Corp., 215 Neb. 843, 343 N.W.2d 314 (1983). See, also,
§ 3-305. This would include the defense of set-off. See Davis
v. Neligh, 7 Neb. 78 (1878) (stating that holder not in due
course takes note subject to any right of set-off which maker
had against any prior holder). See, also, Neb. U.C.C. § 3-601
(Reissue 2001) (limiting effectiveness of discharge of obliga-
tion of party to holder in due course of instrument without
notice of discharge); § 3-605, comment 3 (using hypothetical
stating partial payment by one borrower reduces obligation
of coborrower).

[20-23] Furthermore, in a breach of contract case, the ulti-
mate objective of a damages award is to put the injured party
in the same position he would have occupied if the contract
had been performed, that is, to make the injured party whole.
Vowers & Sons, Inc. v. Strasheim, 254 Neb. 506, 576 N.W.2d
817 (1998). As a general rule, a party may not have double
recovery for a single injury, or be made “‘more than whole’”
by compensation which exceeds the actual damages sustained.
Id. at 516, 576 N.W.2d at 825. Where several claims are
asserted against several parties for redress of the same injury,
only one satisfaction can be had. /d. Thus, where the plaintiff
has received satisfaction from a settlement with one defendant
for injury and damages alleged in the action, any damages for
which a remaining defendant would be potentially liable must
be reduced pro tanto. See id.

Accordingly, in the present case, because Skyline is not a
holder in due course, it is subject to any defense Raynor could
assert against FSB in a simple contract case. In such a case,
Raynor would have a defense against FSB that any amount
for which he is liable on the note must be reduced pro tanto
by the amounts FSB already received in settling the claims
for nonpayment of the note from Walker, Brazier, Herz, and/
or Hansen. FSB is not allowed double recovery from multiple
defendants for the same claim as to the note, and therefore,
Raynor is liable only for the amount remaining on the note
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after subtraction of the amounts FSB received from the set-
tling defendants. Therefore, we reverse the award of dam-
ages entered in favor of Skyline against Raynor and remand
the cause for recalculation of the remaining balance due on
the note.

(b) Skyline Sustained No Injury

Raynor contends that the judgment entered against him was
unconstitutional, because Skyline sustained no legally cogni-
zable injury. In other words, he claims that Skyline was not the
real party in interest. We do not agree.

[24,25] Subject to an exception not relevant here, every
action must be prosecuted in the name of the real party in
interest. Neb. Rev. Stat. § 25-301 (Reissue 2016). To deter-
mine whether a party is a real party in interest, the focus of the
inquiry is whether that party has standing to sue due to some
real interest in the cause of action, or a legal or equitable right,
title, or interest in the subject matter of the controversy. Eli,
Inc. v. Lemen, 256 Neb. 515, 591 N.W.2d 543 (1999).

[26-28] As a general rule, an assignment is a transfer vest-
ing in the assignee all of the assignor’s rights in property
which is the subject of the assignment. /d. The assignee
of a thing in action may maintain an action thereon in the
assignee’s own name and behalf, without the name of the
assignor. Neb. Rev. Stat. § 25-302 (Reissue 2016). An assignee
may recover the full value of an assigned claim regardless
of the consideration paid for the assignment. Elis, Inc. v.
Lemen, supra.

In the instant case, FSB assigned to Skyline all of its rights
conferred by the terms of the promissory note and term loan
agreement which are the subject of this action. The cause
of action upon which judgment was entered against Raynor,
FSB, or Skyline alleged that Raynor signed the FSB note, the
note was in default, and Raynor failed to satisfy the debt. As
the assignee of FSB’s right to collect on the loan, Skyline was
permitted to maintain an action against Raynor and pursue
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any rights that FSB had to recover on the note. Although lack
of consideration is a factor in Skyline’s becoming a holder in
due course, it does not void the assignment. As a result, we
find no merit to this argument.

(c) Unconstitutional Windfall
in Favor of Skyline

Raynor also argues that the award in favor of Skyline was
an unconstitutional windfall for Skyline because the district
court refused to consider the settlements of Walker, Brazier,
Hansen, and Herz. We agree. As set forth above, Skyline was
not a holder in due course. It was therefore allowed to col-
lect only the remaining balance on the note. The district court
should have taken into consideration the settlement amounts
paid by Walker, Brazier, Hansen, and Herz. As stated above,
we remand the cause for recalculation of the unpaid balance.

(d) Certificates of Authority

Raynor argues that the LLCs were dissolved before this
action was commenced and never had certificates of author-
ity to do business in Nebraska. Thus, he claims, they have no
standing as plaintiffs in Nebraska courts under Neb. Rev. Stat.
§ 21-162(a) (Reissue 2012).

The cause of action upon which judgment was entered
against Raynor was the claim of FSB, later assigned to Skyline.
The LLCs are not the plaintiffs with respect to the claim at
issue in Raynor’s argument. In ruling on this claim, the dis-
trict court found that judgment should be entered on the FSB
note in favor of Skyline. Therefore, whether the LLCs having
standing as plaintiffs in a Nebraska court has no bearing on
Raynor’s liability to Skyline.

(e) Inconsistent Positions on

Enforceability of FSB Note
Raynor claims that initially Walker and the LLCs argued
that the FSB note was unenforceable for various reasons, but
once they settled and became plaintiffs, they took an opposite
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position. He argues that the assertions Walker and the LLCs
made in their early pleadings constitute judicial admissions
and that they should be estopped from asserting an inconsist-
ent position now.

[29] As discussed above, neither Walker nor the LLCs are
the plaintiffs in the relevant cause of action against Raynor. It
is FSB by way of Skyline that is asserting the enforceability of
the note. Thus, Walker’s and the LLCs’ positions with respect
to the note are irrelevant to our analysis as to whether judg-
ment was erroneously entered against Raynor. Furthermore,
admissions made in superseded pleadings are no longer judicial
admissions, but, rather, simple admissions. Cook v. Beermann,
202 Neb. 447, 276 N.W.2d 84 (1979). We therefore reject
this argument.

5. SOLE BASIS STIPULATION

Raynor argues that the district court’s judgment was con-
trary to the parties’ stipulation that the sole basis for seeking
recovery against him was his expressed intent to assist Herz.
We understand this stipulation to be the parties’ recognition
that Raynor was not an owner or member of the LLCs at the
time the FSB note was signed nor was he personally liable on
the Five Points Bank note. The dispute appears to arise out of
whether Raynor’s intended assistance to Herz is sufficient con-
sideration to support the FSB note.

[30-32] Generally, there is sufficient consideration for a
promise if there is any benefit to the promisor or any detriment
to the promisee. Kissinger v. Genetic Eval. Ctr., 260 Neb. 431,
618 N.W.2d 429 (2000). What that benefit and detriment must
be or how valuable it must be varies from case to case. It is
clear, however, that even “‘a peppercorn’” may be sufficient.
Id. at 439, 618 N.W.2d at 436. A benefit need not necessarily
accrue to the promisor if a detriment to the promisee is pres-
ent, and there is a consideration if the promisee does anything
legal which he is not bound to do or refrains from doing
anything which he has a right to do, whether or not there is
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any actual loss or detriment to him or actual benefit to the
promisor. /d. For the purpose of determining consideration for
a promise, the benefit need not be to the party contracting, but
may be to anyone else at the contracting party’s procurement
or request. /d.

In the present case, a detriment to the promisee is present:
FSB issued a loan to the LLCs, a legal act which it was not
bound to do. Raynor argues that he, as the promisor, did not
receive a benefit from the loan because he was not an owner
of the LLCs at the time of the loan and was not personally
liable on the Five Points Bank loan. There is no requirement,
for purposes of consideration, that Raynor personally received
a benefit; his stated intention to assist Herz is sufficient consid-
eration, because Herz received a personal benefit via the loan
proceeds. Accordingly, this argument lacks merit.

VI. CONCLUSION

We conclude that the district court abused its discretion in
declining to enter default judgment against Probandt on the
fraud/misappropriation cause of action, and we remand the
cause to the district court with directions to enter a default
judgment against Probandt in the amount of $2,184,530.

We find no error in the decision to enter judgment in favor
of Skyline against Raynor. However, the district court erred in
failing to award a credit against the judgment for the amounts
received in settlement, and we remand the cause for recalcula-
tion of this amount.

AFFIRMED IN PART, AND IN PART REVERSED
AND REMANDED WITH DIRECTIONS.
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Constitutional Law: Appeal and Error. Constitutional interpretation is
a question of law on which the Nebraska Supreme Court is obligated to
reach a conclusion independent of the decision by the trial court.
Directed Verdict: Evidence. A directed verdict is proper at the close of
all the evidence only when reasonable minds cannot differ and can draw
but one conclusion from the evidence, that is, when an issue should be
decided as a matter of law.

Political Subdivisions Tort Claims Act: Jurisdiction. While not a
jurisdictional prerequisite, the filing or presentment of a claim to the
appropriate political subdivision is a condition precedent to commence-
ment of a suit under the Political Subdivisions Tort Claims Act.
Directed Verdict: Appeal and Error. In reviewing a trial court’s rul-
ing on a motion for directed verdict, an appellate court must treat the
motion as an admission of the truth of all competent evidence submit-
ted on behalf of the party against whom the motion is directed; such
being the case, the party against whom the motion is directed is entitled
to have every controverted fact resolved in its favor and to have the
benefit of every inference which can reasonably be deduced from
the evidence.

Directed Verdict: Evidence. A directed verdict is proper at the close of
all the evidence only when reasonable minds cannot differ and can draw
but one conclusion from the evidence, that is, when an issue should be
decided as a matter of law.

Eminent Domain: Words and Phrases. Inverse condemnation is a
shorthand description for a landowner suit to recover just compensation
for a governmental taking of the landowner’s property without the ben-
efit of condemnation proceedings.
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Eminent Domain: Property: Intent. Inverse condemnation has been
characterized as an action or eminent domain proceeding initiated by
the property owner rather than the public entity and has been deemed to
be available where private property has actually been taken for public
use without formal condemnation proceedings and where it appears
that there is no intention or willingness of the taker to bring such
proceedings.

Constitutional Law: Eminent Domain: Damages. Because the gov-
ernmental entity has the power of eminent domain, the property owner
cannot compel the return of property taken; however, as a substitute, the
property owner has a constitutional right to just compensation for what
was taken.

Constitutional Law: Eminent Domain: Words and Phrases. Under
the Nebraska Constitution, the requirement that property was taken or
damaged “for public use” means that the taking or damage must be
the result of the governmental entity’s exercise of the right of emi-
nent domain.

Eminent Domain: Damages. Not all damage to property by a govern-
mental entity in the performance of its duties occurs as a result of the
exercise of eminent domain.

Eminent Domain: Damages: Proximate Cause: Proof. The initial
question in an inverse condemnation case is not whether the actions of
the governmental entity were the proximate cause of the plaintiff’s dam-
ages. Instead, the initial question is whether the governmental entity’s
actions constituted the taking or damaging of property for public use.
That is, it must first be determined whether the taking or damaging
was occasioned by the governmental entity’s exercise of its power of
eminent domain. Only after it has been established that a compensable
taking or damage has occurred should consideration be given to what
damages were proximately caused by the taking or damaging for pub-
lic use.

Eminent Domain: Property: Proof. In order to meet the initial thresh-
old that the property has been taken or damaged for public use, it must
be shown that there was an invasion of property rights that was intended
or was the foreseeable result of authorized governmental action.
Appeal and Error. An appellate court is not obligated to engage in an
analysis that is not necessary to adjudicate the case and controversy
before it.

Political Subdivisions Tort Claims Act. The Political Subdivisions Tort
Claims Act is the exclusive means by which a tort claim may be main-
tained against a political subdivision or its employees.

Political Subdivisions Tort Claims Act: Notice. With regard to a
claim’s content, substantial compliance with the statutory provisions
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supplies the requisite and sufficient notice to a political subdivision
under the Political Subdivisions Tort Claims Act.

16. : . The written claim required by the Political Subdivisions
Tort Claims Act notifies a political subdivision concerning possible
liability for its relatively recent act or omission, provides an opportunity
for the political subdivision to investigate and obtain information about
its allegedly tortious conduct, and enables the political subdivision to
decide whether to pay the claimant’s demand or defend the litigation
predicated on the claim made.

Appeal from the District Court for Sarpy County: Max
KEeLcH, Judge, and PaurL D. MERRITT, JR., Judge, Retired.
Vacated in part, and in part reversed and remanded with
directions.

Thomas J. Culhane and Patrick R. Guinan, of Erickson &
Sederstrom, P.C., for appellant.

Melanie J. Whittamore-Mantzios, of Wolfe, Snowden, Hurd,
Luers & Ahl, L.L.P., for appellees.

Moore, Chief Judge, and PIRTLE and BisHoP, Judges.

PIrTLE, Judge.
INTRODUCTION

Rene Essink, Brandon Henry and Amanda Henry, and
Michael Foged and Catherine Howard, now known as
Catherine Foged (collectively appellees), brought an inverse
condemnation action and a negligence action under the
Political Subdivisions Tort Claims Act (the Tort Claims Act)
against the City of Gretna (City) as a result of two sanitary
sewer backups into their homes. A jury found in favor of
appellees on the inverse condemnation claims and awarded
damages. The trial court dismissed the negligence action
under the Tort Claims Act as to Essink and the Henrys.
Following a bench trial, the court found that the Fogeds had
complied with the filing requirements of the Tort Claims Act
and that the City negligently caused the backups and awarded
damages. The City appeals from the judgment on the jury
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verdict and the trial court’s order from the bench trial. On the
inverse condemnation action, we conclude that the trial court
should have granted a directed verdict in favor of the City,
and therefore, we vacate the jury’s verdict, and reverse the
judgment of the trial court and remand the matter with direc-
tions to enter judgment in favor of the City. On the Fogeds’
negligence action under the Tort Claims Act, we determine
that the Fogeds did not comply with the filing requirements of
the Tort Claims Act, and therefore, we reverse the trial court’s
order and remand the matter to the trial court with directions
to dismiss.

BACKGROUND

The City has a wastewater collection system that collects
sewage from residences and businesses and uses gravity to
direct the collected sewage to a pumping station or treat-
ment facility. Residents connect to the City’s collection system
through private service connections that run from their proper-
ties to the City’s line.

In July and August 2010, appellees all lived on Meadow
Lane in Gretna, Nebraska. Their homes were located near
the top of the gravitational line of the City’s sewage collec-
tion system.

On July 23, 2010, sewage from the City’s collection system
backed up into Essink’s and the Fogeds’ residences. Richard
Andrews, the City’s utility superintendent, responded and
investigated by lifting the covers to the two manholes closest
to the residences and checking the flow of water. He discov-
ered that there was a blockage between the two manholes.
Andrews used the City’s sewer “jet” to clear the blockage.
He then checked manholes down the gravitational line and
observed that the collection system was clear and flowing.
Andrews was unable to determine what caused the blockage.
Andrews checked the manholes on Meadow Lane for several
days after the July 23 backup to make sure the system was
flowing, and he did not observe any further blockages or issues
with the flow.
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On August 16, 2010, sewage from the City’s collection sys-
tem backed up into appellees’ residences. Andrews responded
again and investigated to determine where the blockage was
located. He started by checking the manholes closest to the
residences, which was where he had discovered the blockage
on July 23. Andrews did not find a blockage between those
manholes or any manholes on Meadow Lane. Andrews con-
tinued checking manholes down the gravitational line until he
found the blockage several blocks away on Cherokee Drive.
The City hired Utility Services Group (USG) to jet the line and
clear the blockage. When the blockage was cleared, Andrews
checked manholes down the gravitational line and observed
that the collection system was clear and flowing. After the
August 16 backup, the City also had USG conduct a “tele-
vised” video inspection on an area of the City’s sewerlines,
which included Meadow Lane.

Sometime after the July 23 and August 16, 2010, backups,
Michael Foged’s father hand delivered two envelopes to an
employee of the City clerk’s office on his son’s behalf. The
envelopes contained bills the Fogeds received from the busi-
ness they hired to clean up their home after the backups.

In June 2011, appellees filed a written tort claim addressed
and delivered to the City’s clerk, pursuant to the Tort Claims
Act. In October 2011, before the 6-month claim period expired,
appellees filed a complaint in the district court for Sarpy County
containing an inverse condemnation claim. In December 2014,
appellees filed an amended complaint adding a negligence
claim under the Tort Claims Act.

The City moved for summary judgment with respect to
appellees’ tort claim. The district court determined that the
amended complaint related back to the original complaint
and that the tort claim was therefore not time barred by the
2-year statute of limitations. The district court then con-
cluded that because the original complaint was filed before
the 6-month claim period under the Tort Claims Act expired,
appellees failed to comply with all conditions of the Tort
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Claims Act before filing their complaint. However, the district
court found that questions of fact existed as to whether the
cleaning bills Michael Foged’s father delivered to the City
clerk’s office constituted a “claim” properly filed under the
Tort Claims Act. Accordingly, the district court granted the
City’s summary judgment motion with respect to Essink’s and
the Henrys’ tort claims, but overruled the motion as to the
Fogeds’ tort claim.

A jury trial was held on appellees’ inverse condemnation
claim. Andrews, the City’s utility superintendent, testified that
prior to July 2010, there were no reported sewer backups into
any homes on Meadow Lane or reports of any other issues with
the City’s collection system on Meadow Lane. Stephen Sherry,
a City employee with over 35 years of experience working
with the City’s sewer system, testified that the July 23 and
August 16 backups were the only sewer backups on Meadow
Lane that he was aware of.

Andrews and Sherry also testified to the City’s regular
inspection, maintenance, and repair procedures for the sewage
collection system. The City maintains a list of manholes that
are checked daily to make sure water is flowing in the system.
The manholes on the list are where there are large collection
points, low spots, or problem areas where blockages have
occurred. The manholes on Meadow Lane and Cherokee Drive
were not on this list prior to the July and August 2010 backups.
Andrews testified that the manholes on Meadow Lane were
added to the list after the August 16 backup and that they are
checked daily.

In addition to checking the manholes on the list on a daily
basis, the City also conducts random inspections of manholes
throughout the City. The City also tries to jet out all the sew-
erlines throughout the City on an annual basis, depending on
budget constraints.

Greg MacLean, a civil engineer who testified for appel-
lees, stated that in his opinion, the City’s practice of checking
certain manholes on a daily basis indicated that it knew it had
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a problem with the sewer system. He testified that knowing
there was a problem and not doing anything to address the
problem makes it certain that there will eventually be a backup
of some kind.

MacLean testified that in the video taken by USG of the
sewerlines, he observed broken and disjointed or offset pipes,
as well as tree roots in the line. He testified that in his opin-
ion, the blockages at issue were caused by the condition of the
lines. He testified that broken and disjointed pipes reduce the
flow and reduce the carrying capacity of the pipes. MacLean
further explained that during times when the flow increases
from increased usage or during wet weather, the capacity
of the pipes can be exceeded, resulting in a sewer backup
upstream.

MacLean also testified that backups can also be caused by
foreign objects users put into the collection system and that the
City has no control over nor can it predict what will be put into
the system. He also admitted that blockages in a sewage collec-
tion system can occur despite the best practices. He acknowl-
edged that when he was the Lincoln, Nebraska, sewer system
supervisor, Lincoln experienced an average of 20 backups per
year despite his best maintenance efforts.

Steven Perry, the City’s civil engineering consultant for
over 30 years, testified that he did not see anything in the USG
video that would have caused the sewer backups on Meadow
Lane. He testified that offset pipes and broken or cracked pipes
would not cause a blockage in the line. He acknowledged that
a leaky joint or an infiltration into the system, such as roots,
allows water into the system which reduces the carrying capac-
ity of the pipes. Perry testified, however, that there was noth-
ing in the system itself that would have caused a backup.

Perry testified that there is no way to predict when or where
a blockage is going to occur. He further testified that in over
30 years as an engineer dealing with sewer systems in various
communities, he was not aware of any sewer system that never
has any blockages.
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The City made a motion for directed verdict at the close
of appellees’ evidence, which the court denied. Following the
presentation of evidence by both parties, the City renewed its
motion for directed verdict, which was again denied. The jury
returned a verdict in favor of appellees on the inverse condem-
nation claim, and the district court entered judgment on the
verdict. The City made a motion for judgment notwithstanding
the verdict, which the district court denied.

Following the jury trial on the inverse condemnation claim,
a bench trial was held on the Fogeds’ tort claim. The district
court determined that the cleaning bills that were presented
to the City clerk’s office constituted a “claim” under the Tort
Claims Act, that the Fogeds substantially complied with the
Tort Claims Act, and that the City negligently caused the sewer
backups. The court awarded damages.

ASSIGNMENTS OF ERROR

The City assigns that the trial court erred in (1) failing
to direct a verdict in the City’s favor on appellees’ inverse
condemnation claims; (2) failing to grant the City judgment
notwithstanding the verdict on appellees’ inverse condemna-
tion claims; (3) submitting the takings question to the jury; (4)
improperly instructing the jury on appellees’ inverse condem-
nation claims; (5) accepting the jury’s verdict, which included
a finding that the July 23 and August 10, 2010, backups consti-
tuted a taking; (6) finding that the Fogeds filed a “claim” with
the proper city official; (7) finding that the Fogeds complied
with the Tort Claims Act’s filing requirements by delivering
cleaning bills to an employee of the City clerk’s office but who
was not the person whose duty it was to maintain the City’s
records; (8) finding that the cleaning bills the Fogeds delivered
to the City constituted a “claim” under the Tort Claims Act; (9)
finding that the City was negligent in causing the backups that
occurred at the Fogeds’ residence on July 23 and August 16;
and (10) finding that the backups were proximately caused by
the City’s negligence.
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STANDARD OF REVIEW

[1] Constitutional interpretation is a question of law on
which the Nebraska Supreme Court is obligated to reach a
conclusion independent of the decision by the trial court.
Henderson v. City of Columbus, 285 Neb. 482, 827 N.W.2d
486 (2013).

[2] A directed verdict is proper at the close of all the evi-
dence only when reasonable minds cannot differ and can draw
but one conclusion from the evidence, that is, when an issue
should be decided as a matter of law. Winder v. Union Pacific
RR. Co., 296 Neb. 557, 894 N.W.2d 343 (2017).

[3] While not a jurisdictional prerequisite, the filing or pre-
sentment of a claim to the appropriate political subdivision is a
condition precedent to commencement of a suit under the Tort
Claims Act. Jessen v. Malhotra, 266 Neb. 393, 665 N.W.2d
586 (2003).

ANALYSIS
Inverse Condemnation Claim.

The City’s first five assignments of error relate to the jury
trial on appellees’ inverse condemnation action. Included in
these assignments of error is the City’s allegation that the trial
court erred in failing to direct a verdict in its favor. We address
this assignment of error first.

[4,5] In reviewing a trial court’s ruling on a motion for
directed verdict, an appellate court must treat the motion as an
admission of the truth of all competent evidence submitted on
behalf of the party against whom the motion is directed; such
being the case, the party against whom the motion is directed
is entitled to have every controverted fact resolved in its favor
and to have the benefit of every inference which can reason-
ably be deduced from the evidence. Winder v. Union Pacific
RR. Co., supra. A directed verdict is proper at the close of all
the evidence only when reasonable minds cannot differ and can
draw but one conclusion from the evidence, that is, when an
issue should be decided as a matter of law. /d.
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[6] The City argues that based on the evidence presented at
trial, there was only one conclusion that could be drawn and
a directed verdict should have been granted in its favor on
the inverse condemnation claim. The right to bring an inverse
condemnation action derives from Neb. Const. art. I, § 21,
which provides: “The property of no person shall be taken or
damaged for public use without just compensation therefor.”
The 5th Amendment to the U.S. Constitution, made applicable
to the states through the 14th Amendment, provides: “[N]or
shall private property be taken for public use, without just
compensation.” Inverse condemnation is a shorthand descrip-
tion for a landowner suit to recover just compensation for a
governmental taking of the landowner’s property without the
benefit of condemnation proceedings. 6224 Fontenelle Blvd.
v. Metropolitan Util. Dist., 22 Neb. App. 872, 863 N.W.2d
823 (2015).

[7,8] Inverse condemnation has been characterized as an
action or eminent domain proceeding initiated by the property
owner rather than the public entity and has been deemed to
be available where private property has actually been taken
for public use without formal condemnation proceedings and
where it appears that there is no intention or willingness of the
taker to bring such proceedings. /d. Because the governmental
entity has the power of eminent domain, the property owner
cannot compel the return of property taken; however, as a
substitute, the property owner has a constitutional right to just
compensation for what was taken. /d.

[9,10] Under the Nebraska Constitution, the requirement
that property was taken or damaged “for public use” means
that the taking or damage must be the result of the governmen-
tal entity’s exercise of the right of eminent domain. Henderson
v. City of Columbus, 285 Neb. 482, 827 N.W.2d 486 (2013).
Not all damage to property by a governmental entity in the
performance of its duties occurs as a result of the exercise of
eminent domain. /d.
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In Henderson v. City of Columbus, supra, the plaintiffs
sued the defendant after raw sewage flooded into their home
after a heavy rainstorm. The plaintiffs claimed that the flood-
ing damaged their home and was the result of a malfunction
of the city-run sanitary sewage system. The complaint alleged
several theories of recovery, including inverse condemnation.
After a bench trial, the court found in favor of the defendant
and dismissed the plaintiffs’ complaint, determining that the
plaintiffs failed to prove that the defendant’s actions or inac-
tions were the proximate cause of their damages. On appeal,
this court concluded that the defendant’s actions proximately
caused the backups and reversed the portion of the trial
court’s order which dismissed the inverse condemnation claim
and remanded the cause for a determination of damages.
Although for reasons different from those of the trial court,
the Nebraska Supreme Court on further review held that the
plaintiffs failed to establish an inverse condemnation claim
and affirmed the trial court’s judgment in favor of the defend-
ant. /d.

[11,12] In its opinion, the Nebraska Supreme Court stated
that the focus on proximate cause was premature and set
forth that

[t]he initial question in an inverse condemnation case
is not whether the actions of the governmental entity were
the proximate cause of the plaintiff’s damages. Instead,
the initial question is whether the governmental entity’s
actions constituted the taking or damaging of property for
public use. That is, it must first be determined whether
the taking or damaging was occasioned by the govern-
mental entity’s exercise of its power of eminent domain.
Only after it has been established that a compensable tak-
ing or damage has occurred should consideration be given
to what damages were proximately caused by the taking
or damaging for public use.

Id. at 489, 827 N.W.2d at 492. In order to meet the initial
threshold that the property has been taken or damaged for



- 64 -

25 NEBRASKA APPELLATE REPORTS
ESSINK v. CITY OF GRETNA
Cite as 25 Neb. App. 53

public use, it must be shown that there was an invasion of
property rights that was intended or was the foreseeable result
of authorized governmental action. See id.

In analyzing whether the flooding in Henderson v. City of
Columbus, supra, was an invasion of property rights that was
intended or foreseeable, the court considered the U.S. Supreme
Court case of Arkansas Game and Fish Com’n v. United
States, 568 U.S. 23, 133 S. Ct. 511, 184 L. Ed. 2d 417 (2012).
Specifically, it noted:

At issue in Arkansas Game and Fish Com’n was
“whether government actions that cause repeated flood-
ings must be permanent or inevitably recurring to consti-
tute a taking of property.” 133 S. Ct. at 518. The Court
concluded that government-induced “recurrent floodings,
even if of a finite duration, are not categorically exempt
from Takings Clause liability.” 133 S. Ct. at 515. The
temporary nature of the flooding at issue in Arkansas
Game and Fish Com’n did not automatically exclude
it from being a compensable event under the Takings
Clause and the order of dismissal therein was reversed
and the cause remanded. While time or duration was the
relevant factor in determining the existence of a com-
pensable taking at issue in Arkansas Game and Fish
Com’n, the Court further stated that “[a]lso relevant to
the takings inquiry is the degree to which the invasion is
intended or is the foreseeable result of authorized govern-
ment action.” 133 S. Ct. at 522. This additional factor of
intention or foreseeability is of particular importance in
the case before us.

Henderson v. City of Columbus, 285 Neb. 482, 492, 827
N.W.2d 486, 494 (2013) (emphasis supplied).

The Henderson court also recognized that the Arkansas
Game and Fish Com’n Court stated, in regard to the intentional
or foreseeable results of the acts of the governmental entity,
that “‘a property loss compensable as a taking only results
when the government intends to invade a protected property
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interest or the asserted invasion is the “direct, natural, or prob-
able result of an authorized activity and not the incidental or
consequential injury inflicted by the action.””” 285 Neb. at
493, 827 N.W.2d at 495.

The Henderson court further noted that Nebraska case law
and that of other states indicate flooding may be a compensable
taking when it is frequent or recurring. The Henderson court
stated that this is consistent with the statement in Arkansas
Game and Fish Com’n v. United States, supra, that intention or
foreseeability is a factor in determining whether there has been
a taking, because the frequency of flooding could indicate that
the taking or damaging of property is a known or foreseeable
result of government action for public use.

The Henderson court concluded that the plaintiffs failed to
establish the threshold element that their property was taken
or damaged for public use by the defendant in the exercise of
its power of eminent domain. The court relied on the district
court’s finding that no evidence existed to show that the plain-
tiffs had suffered property damage as a result of recurring,
permanent, or chronic sewer backups, or that the damage was
intentionally caused by the defendant. The court concluded
that the district court’s findings supported a conclusion that
this was not a case where the defendant exercised its right of
eminent domain, because when the defendant took action, there
had not been recurring sewer backup, nor was it known or
foreseeable that the defendant’s action would take or damage
private property. Id. It further stated that the plaintiffs did not
present evidence that the defendant knew damage would occur
or could have foreseen that its actions could cause damage to
private property.

We conclude that Henderson v. City of Columbus, 285 Neb.
482, 827 N.W.2d 486 (2013), is instructive in the present case
and that therefore, the dispositive issue is whether the backups
constituted a taking or damaging of property for public use.
As stated in Henderson, in order to meet this initial threshold,
appellees had to show that the invasion of property rights was
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intended or was the foreseeable result of authorized govern-
mental action. Henderson also indicated that a flooding case
may be a compensable taking when it is frequent or recurring,
because the frequency is indicative that the taking or damaging
of property was known or foreseeable.

In the present case, the sewer backups were not frequent or
recurring. The evidence showed that there were two backups
which occurred several weeks apart as a result of two block-
ages at different areas of the sewer system. The first backup
for which appellees claim damages occurred on July 23, 2010.
After the backup was reported to the City, Andrews located
a blockage in between the two manholes closest to appel-
lees’ homes. He jetted the sewerline and cleared the blockage.
Andrews then checked manholes down the gravitational line
and observed that the collection system was clear and flowing.
He checked the manholes on Meadow Lane for several days
after the July 23 backup to make sure the system was flowing,
and he did not observe any further blockages or issues with
the flow.

The evidence was undisputed that no backups occurred on
Meadow Lane before July 2010. Sherry, who had over 35 years
of experience working with the City’s sewer system, testi-
fied that besides the two backups at issue in this case, he was
aware of only one other sewer backup that occurred in 2007
on a different street. Andrews, the City’s utility superintend-
ent, testified that prior to July 2010, there were no reported
sewer backups into any homes on Meadow Lane or reports of
any other issues with the City’s collection system on Meadow
Lane. Andrews also testified that there had been only one other
backup into a basement other than the ones at issue.

Michael Foged testified that he moved into his house in July
2009 and that he had no backups prior to July 2010. Brandon
Henry testified that he had been in his house since 2006 and
had no backup problems before July 2010. Similarly, Essink
moved into her house in 2001 and had no backups prior to
July 2010.
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There was evidence that a minor backup occurred at appel-
lees’ homes a few days before July 23, 2010, but there was
no evidence that this backup was caused by a blockage on
Meadow Lane or anywhere in the City’s sewer system. Michael
Foged and Brandon Henry testified that water came out of their
basement drains on July 19 and then receded. Essink testified
that her toilet overflowed on the same day. Michael Foged
called a plumber who indicated the Fogeds’ personal line was
clear. Michael Foged also called the City, and Andrews came
out and checked the closest manhole and told him there was no
blockage. Essink called a plumber who saw no problem with
her personal line.

On August 16, 2010, the second backup for which appellees
claim damages occurred. Andrews responded after the backup
was reported and investigated to determine where the block-
age was located. He started by checking the manholes clos-
est to the residences, which was where he had discovered the
blockage on July 23. Andrews did not find a blockage between
those manholes or any manholes on Meadow Lane. Andrews
continued checking manholes down the gravitational line until
he found the blockage several blocks away on Cherokee Drive.
The City hired USG to jet the line and clear the blockage.
When the blockage was cleared, Andrews checked manholes
down the gravitational line and observed that the collection
system was clear and flowing.

The backup on August 16, 2010, was the second backup
on Meadow Lane that was caused by a blockage in the City’s
sewer system. It was the first backup on Meadow Lane caused
by a blockage that was several blocks away.

There was no evidence presented of other backups into
appellees’ homes besides those in July and August 2010. There
was limited evidence of one other backup that occurred into
someone else’s home in 2007, but it did not take place on
Meadow Lane. Accordingly, appellees failed to present evi-
dence of frequent or recurring backups, and failed to prove that
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the City knew or could have foreseen that damage would occur
to appellees’ property.

Appellees argue the City had sufficient knowledge to make
it foreseeable that sewer backups would occur based upon
its allegedly inadequate method of maintenance and opera-
tion of the system and its list of manholes that were checked
daily. First, the manhole list does not prove foreseeability:
those manholes were checked daily because they were large
collection points, low spots in the sewerline, or areas where
some sort of blockage had occurred in the past. The manholes
where the blockages occurred in the instant case were not on
the list. Second, the possibility of backups occurring some-
where in Gretna due to inadequate maintenance and operation
is not sufficient to prove that the City knew or could foresee
that a backup was going to occur at appellees’ properties. In
Henderson v. City of Columbus, 285 Neb. 482, 827 N.W.2d
486 (2013), the court quoted with approval City of Dallas v.
Jennings, 142 S.W.3d 310 (Tex. 2004), which held that before
a governmental entity may be held liable for an intentional tak-
ing, the claimant must show that the government “‘knows that
a specific act is causing identifiable harm’” or “‘knows that
the specific property damage is substantially certain to result
from an authorized government action.”” 285 Neb. at 494, 827
N.W.2d at 495 (emphasis supplied). Appellees had to prove
that the City knew or could have foreseen that damage would
occur to appellees’ property, and it failed to do so. Further,
as previously discussed, there was no evidence of frequent or
recurring backups at appellees’ homes, on Meadow Lane, or
anywhere in Gretna.

Absent evidence of frequent or recurring sewer backups
in the past, appellees failed to prove the threshold issue of
whether the backups were intended or were the foreseeable
result of authorized governmental action. Accordingly, we con-
clude appellees failed to prove that the backups constituted a
taking or damaging of property for public use. We conclude
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that the district court erred in failing to grant the City’s motion
for directed verdict.

[13] The City also assigns that the trial court erred in sub-
mitting the question of whether a taking occurred to the jury.
It relies on 6224 Fontenelle Blvd. v. Metropolitan Util. Dist.,
22 Neb. App. 872, 863 N.W.2d 823 (2015), wherein the court
held that the ultimate determination of whether government
conduct constitutes a taking or damaging of property is a
question of law for the court. We note that 6224 Fontenelle
Blvd. v. Metropolitan Util. Dist., supra, was released after the
jury trial in this matter. It was also the first time Nebraska
courts had addressed an inverse condemnation action where
there had been no physical intrusion or taking of property,
but only a damaging of property by virtue of a loss of value
to the property. Regardless, because we have concluded that
the trial court should have directed a verdict in favor of the
City and the case should not have gone to the jury, we need
not address whether the trial court erred in submitting the
takings question to the jury. Further, we need not address the
City’s remaining assignments of error that relate to the jury
trial on appellees’ inverse condemnation claim. An appel-
late court is not obligated to engage in an analysis that is not
necessary to adjudicate the case and controversy before it.
In re Conservatorship of Abbott, 295 Neb. 510, 890 N.W.2d
469 (2017).

The Fogeds’ Claim Pursuant to
Tort Claims Act.

We next address the City’s assignments of error that relate
to the Tort Claims Act, specifically that the Fogeds failed to
file a proper claim. The City argues that the Fogeds did not
comply with the filing requirements of the Tort Claims Act in
two respects: (1) the cleaning bills presented to the City clerk’s
office did not demand the satisfaction of an obligation and
(2) the Fogeds did not deliver the cleaning bills to the proper
city official.
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[14] The Tort Claims Act is the exclusive means by which
a tort claim may be maintained against a political subdivi-
sion or its employees. Jessen v. Malhotra, 266 Neb. 393, 665
N.W.2d 586 (2003). While not a jurisdictional prerequisite,
the filing or presentment of a claim to the appropriate politi-
cal subdivision is a condition precedent to commencement of
a suit under the Tort Claims Act. Jessen v. Malhotra, supra.
Neb. Rev. Stat. § 13-920(1) (Reissue 2012) provides, in rel-
evant part:

No suit shall be commenced against any employee of a
political subdivision for money on account of damage to
or loss of property . . . caused by any negligent or wrong-
ful act or omission of the employee while acting in the
scope of his or her office or employment . . . . unless
a claim has been submitted in writing to the governing
body of the political subdivision within one year after
such claim accrued . . . .

[15] The requisite content of a written claim is addressed in
Neb. Rev. Stat. § 13-905 (Reissue 2012), which requires that
all claims “shall be in writing and shall set forth the time and
place of the occurrence giving rise to the claim and such other
facts pertinent to the claim as are known to the claimant.” With
regard to a claim’s content, substantial compliance with the
statutory provisions supplies the requisite and sufficient notice
to a political subdivision. Jessen v. Malhotra, supra.

[16] The written claim required by the Tort Claims Act noti-
fies a political subdivision concerning possible liability for its
relatively recent act or omission, provides an opportunity for
the political subdivision to investigate and obtain information
about its allegedly tortious conduct, and enables the political
subdivision to decide whether to pay the claimant’s demand or
defend the litigation predicated on the claim made. Jessen v.
Malhotra, supra.

We first address the City’s argument that the cleaning bills
that were delivered to the City clerk’s office did not demand
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the satisfaction of an obligation. The City relies on Jessen
v. Malhotra, supra, in support of its argument. In Jessen,
a physician employed by a county medical clinic allegedly
misdiagnosed a patient’s heart disease. Two days after seeing
the physician, the patient died from a myocardial infarction.
The patient’s widow sent a letter to the physician stating
that her husband had been examined by the physician and
implying that the physician negligently failed to diagnose
her husband’s condition, a condition which led to his death.
The letter further stated that the physician’s misdiagnosis

[3%3 999 [3%3

was “‘malpractice’” and that the patient’s family was “‘very
angry.”” Jessen v. Malhotra, 266 Neb. at 395, 665 N.W.2d at
589. The Nebraska Supreme Court concluded that the content
of the widow’s letter was insufficient to satisfy the require-
ments of a written claim under § 13-905 because it did not
make a demand for the satisfaction of any obligation, nor did
it convey what relief was sought by the plaintiff. The court
found that without a proper demand of the relief sought to
be recovered, a written claim fails to accomplish one of its
recognized objectives: to allow the political subdivision to
decide whether to settle the claimant’s demand or defend
itself in the course of litigation.

The court in Jessen v. Malhotra, 266 Neb. 393, 665
N.W.2d 586 (2003), referred to two cases where the Nebraska
Supreme Court had construed the predecessor to § 13-905 to
require that a written claim make a demand upon a political
subdivision for the satisfaction of an obligation rather than
merely alerting the political subdivision to the possibility of a
claim. The cases were Peterson v. Gering Irr. Dist., 219 Neb.
281, 363 N.W.2d 145 (1985), and West Omaha Inv. v. S.1.D.
No. 48, 227 Neb. 785, 420 N.W.2d 291 (1988). Peterson
was a case in which the claim failed to meet the “demand”
requirement. The purported claim gave notice to the politi-
cal subdivision that it “‘failed to deliver water by reason of
negligence or omission of duties and responsibilities of the
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[political subdivision]’” and that the plaintiffs would hold
it liable for “‘whatever damages may result as a result of
failure to deliver water.”” Peterson v. Gering Irr. Dist., 219
Neb. at 283, 284, 363 N.W.2d at 147. The court held that the
claim did not make a demand against the political subdivi-
sion and therefore did not satisfy the requirements of the Tort
Claims Act.

The other case referred to by the Jessen court, West Omaha
Inv. v. S.1.D. No. 48, supra, is a case where the written claim
passed statutory muster. The claimant filed a claim pursuant
to the Tort Claims Act “‘for the property loss’” caused in part
by the political subdivision’s negligence, and thus made a
proper demand to the political subdivision. West Omaha Inv. v.
S.I.D. No. 48, 227 Neb. at 788, 420 N.W.2d at 294 (emphasis
supplied). In considering whether the letter sent to the politi-
cal subdivision met the Tort Claims Act’s requirements, the
court determined that the court in Peterson v. Gering Irr. Dist.,
supra, was mostly concerned that the plaintiffs made an actual
demand upon the defendant. The Supreme Court found that
the letter in West Omaha Inv. satisfied the Tort Claims Act’s
requirements, because the letter stated that property loss had
occurred and that the defendant was responsible. The West
Omaha Inv. court stated, “The letter did not merely alert the
defendant to the future ‘possibility of a claim’ for ‘whatever
damages may result’ as in Peterson. Rather, the plaintiff stated
that ‘claim is made’ against the defendant for actual property
loss caused in part by the defendant’s negligence.” 227 Neb. at
790, 420 N.W.2d at 295.

In the present case, the Fogeds submitted two envelopes
to the City clerk’s office after the sewer backups into their
home. The first envelope had a bill addressed to Michael
Foged from a cleaning and restoration company for work
done at the Fogeds’ residence. The amount of the bill was
$20,257.37. There was also a bill from a plumbing company
for $105.93. The second envelope, delivered after the second
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backup, included a bill addressed to Michael Foged from the
cleaning and restoration company for water damage cleanup at
the Fogeds’ residence in the amount of $6,944.30.

We conclude that like in Jessen v. Malhotra, supra, the
cleaning bills here do not meet the statutory requirements of a
claim, because the bills do not make a demand on the City for
the satisfaction of an obligation or relief sought to be recov-
ered. There were no other documents submitted with the clean-
ing bills. There was no written document of any sort by the
Fogeds. Although the bills show the dates the work was per-
formed, the location of the work, the reason (water damage) for
the work, and the specific amount owed for such work, there is
no demand made that the City satisfy an obligation. The bills
are addressed to the Fogeds, indicating they are responsible for
payment of the bills. The bills indicate that they are a result of
water damage in the home, but there is no allegation that the
City caused the water damage, no reference to the sewer back-
ups, and no indication as to why the City would be responsible
for the bills. The only reference to the City is a statement in
the bills where it indicates that the Fogeds would be submitting
them to the City for payment.

The content of the bills does not satisfy the requirements
of § 13-905, and therefore, we reverse the trial court’s find-
ing that the cleaning bills delivered to the City clerk’s office
constituted a “claim” under the Tort Claims Act. Accordingly,
the Fogeds failed to comply with a condition precedent to the
commencement of a suit under the Tort Claims Act and their
claim must be dismissed.

Having concluded that the cleaning bills did not demand
the satisfaction of an obligation, we need not discuss whether
the cleaning bills were delivered to the proper city official.
We also do not need to discuss whether the trial court erred in
finding that the City was negligent in causing the backups. An
appellate court is not obligated to engage in an analysis that is
not necessary to adjudicate the case and controversy before it.
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In re Conservatorship of Abbott, 295 Neb. 510, 890 N.W.2d
469 (2017).

CONCLUSION
We conclude that the trial court erred in failing to grant a

directed verdict in favor of the City on appellees’ inverse con-
demnation action. Therefore, we vacate the jury’s verdict, and
reverse the judgment of the trial court and remand the matter
to the trial court with directions to enter judgment in favor of
the City. We further conclude that the trial court erred in find-
ing that the Fogeds complied with the filing requirements of
the Tort Claims Act, and therefore, we reverse the trial court’s
order in regard to the Fogeds’ tort claim and remand the matter
to the trial court with directions to dismiss.

VACATED IN PART, AND IN PART REVERSED

AND REMANDED WITH DIRECTIONS.
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Judgments: Injunction: Appeal and Error. A protection order is anal-
ogous to an injunction. Accordingly, the grant or denial of a protection
order is reviewed de novo on the record.

Statutes: Appeal and Error. Statutory interpretation presents a ques-
tion of law, which an appellate court resolves independently of the
trial court.

Moot Question: Jurisdiction: Appeal and Error. Because mootness is
a justiciability doctrine that operates to prevent courts from exercising
jurisdiction, an appellate court reviews mootness determinations under
the same standard of review as other jurisdictional questions.
Judgments: Jurisdiction: Appeal and Error. When a jurisdictional
question does not involve a factual dispute, its determination is a matter
of law, which requires an appellate court to reach a conclusion indepen-
dent of the decisions made by the lower courts.

Moot Question: Words and Phrases. A case becomes moot when the
issues initially presented in litigation cease to exist or the litigants lack
a legally cognizable interest in the outcome of litigation.

Moot Question. As a general rule, a moot case is subject to sum-
mary dismissal.

Moot Question: Appeal and Error. Under certain circumstances, an
appellate court may entertain the issues presented by a moot case when
the claims presented involve a matter of great public interest or when
other rights or liabilities may be affected by the case’s determination.
. When determining whether a case involves a matter of pub-
lic interest, an appellate court considers (1) the public or private nature
of the question presented, (2) the desirability of an authoritative adjudi-
cation for future guidance of public officials, and (3) the likelihood of
future recurrence of the same or a similar problem.
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9. Motions to Vacate: Time. A court has inherent power to vacate or
modify its own judgments at any time during the term at which those
judgments are pronounced, and such power exists entirely independent
of any statute.

10. Judgments: Statutes: Time. The 5-day period set forth in Neb. Rev.
Stat. § 42-925(1) (Reissue 2016) is not central to the purpose of the
domestic abuse protection order statutes; once the ex parte protection
order has been granted, the fundamental purpose of the statute has
been satisfied.

11. Pleadings: Time. The 5-day period to file a show cause hearing request
as set forth in Neb. Rev. Stat. § 42-925(1) (Reissue 2016) is directory
and not mandatory. Accordingly, failing to file a request for a show
cause hearing within that 5-day period does not preclude the later filing
of a motion to bring the matter back before the court, including the fil-
ing of a motion to vacate an ex parte order.

Appeal from the District Court for Douglas County: LEIGH
ANN RETELSDORF, Judge. Affirmed.

Jeff T. Courtney, P.C., L.L.O., for appellant.

Hugh I. Abrahamson, of Abrahamson Law Office, for
appellee.

MooRrE, Chief Judge, and PIRTLE and BisHop, Judges.

BisHop, Judge.
INTRODUCTION

An ex parte domestic abuse protection order was entered
by the Douglas County District Court in favor of Alexandra
Courtney and against Rene Jimenez. Jimenez did not request
a hearing to challenge the ex parte order within 5 days as set
forth in Neb. Rev. Stat. § 42-925(1) (Reissue 2016); how-
ever, Jimenez subsequently filed a motion to vacate the order.
Courtney appeals from the district court’s order vacating the ex
parte order. We affirm.

BACKGROUND
Courtney filed a petition and affidavit for an ex parte
domestic abuse protection order on May 6, 2016. The petition
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indicates that Courtney and Jimenez have a 3-year-old child
together, that a “Paternity/Custody” case was pending between
them, and that another protection order against Jimenez (in
favor of Courtney) was set to expire on May 8. Where the form
requested the facts of the most recent incidents of domestic
abuse, Courtney described the following incidents: First, she
alleged that on April 29, 2016, Jimenez sent her a text message
“about our daughter and death,” which she took as a death
threat to her (Courtney). In a second incident, on October 16,
2015, Jimenez told a mediator that “the protection order would
be over soon [and] ‘he’ll be able to handle this himself.””
Courtney said that “[t]his made me very afraid because of the
way I know that he handles things.” Courtney next listed as an
incident of domestic abuse, “See previous affidavit submitted
on 5/7/2015.” Finally, Courtney alleged that on May 6, 2016,
after she spoke to the county attorney about Jimenez’ April
29 text message, she was informed that the text message had
become part of a “‘warrant case’”’; she thought this would “fur-
ther provoke” Jimenez.

The district court entered an ex parte domestic abuse protec-
tion order against Jimenez on May 6, 2016. The order stated:

If the respondent wishes to appear and show cause
why this order should not remain in effect for a period of
one year, he or she shall affix his or her current address,
telephone number, and signature on the Request for
Hearing form provided and return it to the clerk of the
district court within five (5) days after service upon him
or her.

(Emphasis in original.)

Jimenez was served on May 17, 2016, but did not return
the “Request for Hearing” form within 5 days thereafter.
Instead, Jimenez filed a “Motion to Dismiss Protection Order”
on August 1. He requested that the district court vacate the
protection order because “reading [Courtney’s] Petition and
Affidavit to Obtain Domestic Abuse Protection Order in the
most favorable light to [her], it is readily apparent that [she]
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has failed to allege the facts necessary” for the court to issue
a protection order. While the document was titled “Motion to
Dismiss Protection Order,” we will refer to it as a motion to
vacate because it asked the court to vacate the protection order
and because the district court’s later order referred to it as a
motion to vacate.

The district court held a hearing on Jimenez’ motion to
vacate on August 9, 2016. At the hearing, Jimenez’ counsel
argued that the allegations in Courtney’s petition and affidavit
did not meet the statutory criteria for a domestic abuse protec-
tion order because the text message was not threatening and
Jimenez was only seeking suggestions on how to explain a
family death to their daughter. Jimenez’ counsel stated:

The only reason I can think that there would be a protec-
tion order here is to try and provoke my client, and that’s
not the use of a protection order. My client has done noth-
ing that would warrant the issuance of a protection order,
and I’d ask that you set it aside.
Courtney’s counsel responded:
The problem, Judge, is that there is probably more of
a record that would have been created in support of the
protection order, at least through the testimony of my
client and any of her witnesses, but there was no hear-
ing and nothing was placed on the record because . . .
Jimenez did not ask for a hearing.
Courtney’s counsel further argued that Courtney’s fears were
justified because of her past experiences with Jimenez, and her
counsel asked that a hearing be held on the merits of the peti-
tion and affidavit, wherein Courtney could “fill in the gaps”
with her testimony.

The district court said that it understood both parties’ posi-
tions, but determined that Courtney’s petition and affidavit
failed to allege enough facts to support the protection order.
The court acknowledged the possibility of other evidence
but told the parties that “in a hearing on a protection order,
the Court is confined to what’s alleged in the Petition.”
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Although the court decided the protection order should be
vacated, it informed Courtney she could refile for an order,
and the court further directed that an order would be entered
in the pending paternity case that Jimenez was to have “abso-
lutely no contact” with Courtney whatsoever. Courtney filed a
timely appeal.

ASSIGNMENTS OF ERROR
Courtney assigns, restated, that the district court erred when
it vacated the domestic abuse protection order against Jimenez
because (1) Jimenez’ motion to vacate was untimely and was
not a proper pleading under the domestic abuse protection
order statutes and (2) Courtney alleged facts sufficient to sup-
port the issuance of the protection order.

STANDARD OF REVIEW

[1] A protection order is analogous to an injunction.
Mahmood v. Mahmud, 279 Neb. 390, 778 N.W.2d 426 (2010).
Accordingly, the grant or denial of a protection order is
reviewed de novo on the record. /d.

[2] Statutory interpretation presents a question of law, which
an appellate court resolves independently of the trial court.
Glantz v. Daniel, 21 Neb. App. 89, 837 N.W.2d 563 (2013).

[3,4] Mootness does not prevent appellate jurisdiction. But,
because mootness is a justiciability doctrine that operates to
prevent courts from exercising jurisdiction, an appellate court
reviews mootness determinations under the same standard of
review as other jurisdictional questions. /d. When a jurisdic-
tional question does not involve a factual dispute, its determi-
nation is a matter of law, which requires an appellate court to
reach a conclusion independent of the decisions made by the
lower courts. /d.

ANALYSIS
Mootness.
Before reaching the legal issues presented for review, an
appellate court must determine whether it has jurisdiction.
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In re Interest of Jamyia M., 281 Neb. 964, 800 N.W.2d 259
(2011). While it is not a constitutional prerequisite for jurisdic-
tion, the existence of an actual case or controversy is necessary
for the exercise of judicial power. Hron v. Donlan, 259 Neb.
259, 609 N.W.2d 379 (2000). In the absence of an actual case
or controversy requiring judicial resolution, it is not the func-
tion of the courts to render a judgment that is merely advisory.
Glantz v. Daniel, supra. Therefore, we first consider whether
this appeal is moot, since the protection order in this case
would have already expired had it not been vacated.

[5,6] A case becomes moot when the issues initially pre-
sented in litigation cease to exist or the litigants lack a legally
cognizable interest in the outcome of litigation. See id. As a
general rule, a moot case is subject to summary dismissal. /d.

The district court entered a temporary ex parte protection
order on May 6, 2016. Jimenez was served with the order
on May 17. Jimenez did not request a show cause hearing
within 5 days of service, so the temporary order became a
final ex parte protection order, valid until May 6, 2017. See
§ 42-925(1). The district court vacated the protection order on
August 9, 2016, after a hearing on Jimenez’ motion to vacate.
Courtney filed a notice of appeal on September 8; however,
she did not send a copy of the praecipe for bill of exceptions
to the court reporter as required by appellate court rules. This
resulted in a delay in the preparation of the appellate record,
which was followed by multiple extensions of brief dates filed
by Courtney. These delays have contributed to this appeal
coming before this court after what would have been the expi-
ration date of the protection order, had it not been vacated.
Since this court cannot reinstate an expired protection order,
this appeal is moot.

[7,8] However, under certain circumstances, an appellate
court may entertain the issues presented by a moot case when
the claims presented involve a matter of great public interest
or when other rights or liabilities may be affected by the case’s
determination. Glantz v. Daniel, supra. When determining
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whether a case involves a matter of public interest, an appel-
late court considers (1) the public or private nature of the
question presented, (2) the desirability of an authoritative
adjudication for future guidance of public officials, and (3)
the likelihood of future recurrence of the same or a similar
problem. /d.

This case is similar to Glantz v. Daniel, 21 Neb. App. 89,
837 N.W.2d 563 (2013), where we applied the public interest
exception to a moot case concerning an ex parte harassment
protection order. Individuals subject to an ex parte harass-
ment protection order have 5 days from the date of service
to request a hearing to show cause why the order should not
remain in effect for 1 year. See Neb. Rev. Stat. § 28-311.09(7)
(Reissue 2016). In Glantz, a hearing was requested more than
5 days after service of the ex parte order, but the district court
nevertheless allowed the hearing and dismissed the ex parte
harassment protection order. On appeal, it was argued that the
district court erred by allowing the show cause hearing when it
had not been requested within the 5 days specified by statute.
Courtney makes a similar argument in the present appeal, but
in the context of the domestic abuse protection order statutes
rather than the harassment protection order statutes at issue
in Glantz.

However, as in this case, the harassment protection order in
Glantz had expired when the case came before this court on
appeal, rendering the appeal moot. In Glantz, we noted that
the case involved the interpretation of a statute and that there
was no previous interpretation of the time limitation contained
in § 28-311.09(7); thus, the case raised a public question and
our decision on the issue would provide valuable guidance to
lower courts. Further, because of the multitude of harassment
protection order cases filed in Nebraska, this court concluded
that the same question would likely arise in the future. /d.
Therefore, we found that the public interest exception to the
mootness doctrine applied and we addressed the merits of
the case.
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While we are mindful that the public interest exception
should not be used so often that it circumvents the mootness
doctrine, this case presents a sufficiently important issue to
merit consideration. See Yancer v. Kaufman, 22 Neb. App.
320, 854 N.W.2d 640 (2014). Like Glantz v. Daniel, supra,
this case raises a statutory question more public in nature
than private, an authoritative adjudication for future guidance
is desirable, and there is a likelihood of future recurrence of
the same or a similar problem. Similar to Glantz, there is no
previous interpretation of how the 5-day time requirement
specified in § 42-925(1) for requesting a show cause hearing
to challenge an ex parte domestic abuse protection order may
impact a later request for hearing. Additionally, in this case,
we are asked to consider whether a party’s failure to request a
hearing in accordance with § 42-925(1) should prevent a dis-
trict court from exercising its inherent power to vacate a prior
order. Accordingly, we conclude the public interest exception
to the mootness doctrine applies, at least in part, to the pres-
ent appeal.

District Court’s Inherent
Power to Vacate.

Courtney argues that the district court should not have con-
sidered Jimenez’ motion to vacate because he did not timely
file his request to contest the protection order. She argues that
the 5-day deadline in § 42-925(1) is “a ‘hard and fast’ dead-
line” and that “[t]he five day period is similar to a statute of
limitations, or the 30 day period in which a notice of appeal
must be filed following entry of a final order of a trial court.”
Brief for appellant at 7. Courtney categorizes the motion to
vacate as “a time barred, inappropriate collateral attack on
a valid order issued by the court. Not only was the five day
period not adhered to, the 30 days in which Jimenez could
have appealed the entry of the order expired 38 days before the
motion to dismiss was filed.” /d.
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[9] We initially draw a distinction between Jimenez miss-
ing the statutory 5-day period for requesting a show cause
hearing as described in § 42-925(1) and his filing a motion to
vacate the protection order. With regard to a motion to vacate,
a court has inherent power to vacate or modify its own judg-
ments at any time during the term at which those judgments
are pronounced, and such power exists entirely independent
of any statute. Kibler v. Kibler, 287 Neb. 1027, 845 N.W.2d
585 (2014). The local rules of the district court for the Fourth
Judicial District, applicable here, provide that the term of the
court runs from January 1 to December 31 of the calendar
year. See Rules of Dist. Ct. of Fourth Jud. Dist. 4-1 (rev.
1995). The ex parte order was filed on May 6, 2016, and
Jimenez filed his motion to vacate on August 1. Accordingly,
Jimenez filed his motion to vacate within the court’s term,
and the court had the inherent power to vacate or modify its
prior order.

In considering the motion to vacate, the district court deter-
mined that Courtney’s petition and affidavit failed to allege
enough facts to support the protection order, stating, “The
problem that this court has is I don’t believe there’s enough
— when I read the Petition and the affidavit, I don’t think
there’s enough in the Petition itself for a protection order.”
The court acknowledged the possibility of other evidence but
told the parties that “in a hearing on a protection order, the
Court is confined to what’s alleged in the Petition.” The court
said the protection order should be vacated, but “[s]hould
you [Courtney] want an order . . . and you feel the need for
an order, you would have to put those things in the Petition
itself so that we could have a hearing and address them.”
The discussion between the court and counsel indicates that
the paternity matter was scheduled for trial “this coming
Monday,” “[t]he 15th.” The court noted that a different dis-
trict court judge entered the protection order and that it “is
always problematic when more than one judge is involved in
the proceedings.” The court vacated “this protection order at
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this point in time,” but stated that an order was to be entered
in the paternity case that Jimenez was “to have absolutely no
contact” with Courtney whatsoever.

Courtney argues, however, that “[a]Jny argument from
Jimenez that the trial court’s equity powers allow it to vacate
the ex-parte order and dismiss the petition and affidavit” is
without merit. Brief for appellant at 8 (emphasis in original).
The totality of Courtney’s argument in support of this asser-
tion is limited to her reference to Neb. Rev. Stat. § 42-924(5)
(Reissue 2016), which states, “If there is any conflict between
sections 42-924 to 42-926 and any other provision of law,
sections 42-924 to 42-926 shall govern.” Courtney does not
explain how the district court’s inherent power to vacate orders
within its court term conflicts with these statutory sections.
Our review of the listed statutes reveals no apparent conflicts,
and in light of Courtney’s failure to provide any discussion
of the same, we decline to consider this assertion further. See
State v. Cook, 290 Neb. 381, 860 N.W.2d 408 (2015) (court
declined to address appellant’s conclusory arguments which
had no supporting explanation).

Finding no conflict between § 42-924(5) and the district
court’s inherent power to vacate a prior order entered within
its court term, we find no error in the district court’s order
dismissing Courtney’s petition and vacating the ex parte pro-
tection order.

Failure to Follow Deadline
in§ 42-925(1).

Courtney argues that § 42-925(1) sets forth “a ‘hard and
fast’ deadline” for “action on the part of Jimenez.” Brief for
appellant at 7. Courtney claims the 5-day period is similar to
a statute of limitations, and she suggests that failing to request
a hearing within those 5 days should preclude any subse-
quent action on a final protection order, including the filing
of the motion to vacate. We do not read the statute to create
such limitations.
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As noted previously, this court has addressed a similar
5-day statutory requirement with regard to harassment protec-
tion orders. In Glantz v. Daniel, 21 Neb. App. 89, 837 N.W.2d
563 (2013), a request for hearing on an ex parte harassment
protection order was challenged as being untimely, since it
was filed outside the 5-day deadline in § 28-311.09(7). This
court concluded that the 5-day period to request a hearing was
directory rather than mandatory. We determined that the dead-
line for requesting a hearing regarding a harassment protection
order did not affect the underlying goal of the harassment
statutes, e.g., protecting victims of stalking or harassment.
The immediate protections afforded to stalking or harassment
victims was accomplished by allowing the courts to enter an
ex parte order upon the filing of a petition. We found no error
in the district court’s decision to proceed to hearing, nor in its
decision to then dismiss the protection order petition and ex
parte order.

In considering principles of statutory construction, our
Supreme Court has stated:

The general rule is that the word “shall” in a statute
is mandatory and inconsistent with the idea of discre-
tion. But we construe the word “shall” as permissive if
the spirit and purpose of the legislation requires such
a construction. No universal test distinguishes manda-
tory from directory provisions. Broadly, provisions that
relate to the essence of the thing to be done are manda-
tory while provisions for which compliance is a matter
of convenience rather than substance are directory. Put
another way, we have been reluctant to deem provi-
sions mandatory if something less than strict compli-
ance would not interfere with the statute’s fundamen-
tal purpose.

We have frequently applied these principles to statutory
time limits. In most cases, we have decided that provi-
sions specifying the time by which something “shall” be
done are merely directory. But we have given “shall” a
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mandatory construction if completion of the action within
the specified period was essential to accomplishing a
principal purpose of the law.
D.I. v. Gibson, 291 Neb. 554, 557-58, 867 N.W.2d 284, 287
(2015) (emphasis supplied). The footnote to the italicized lan-
guage above identifies a number of supporting cases where
statutory time limits were determined to be directory rather
than mandatory, including Glantz v. Daniel, supra.

In the present matter, the Protection from Domestic Abuse
Act, Neb. Rev. Stat. § 42-901 et seq. (Reissue 2016), pro-
vides that a victim of domestic abuse may file a petition and
affidavit for a protection order with the clerk of the district
court. § 42-924. Section 42-925 provides that domestic abuse
protection orders, as defined under § 42-924, may be issued
ex parte. If a court issues a domestic abuse protection order
ex parte:

[SJuch order is a temporary order and the court shall
forthwith cause notice of the petition and order to be
given to the respondent. The court shall also cause a
form to request a show-cause hearing to be served upon
the respondent. If the respondent wishes to appear and
show cause why the order should not remain in effect, he
or she shall affix his or her current address, telephone
number, and signature to the form and return it to the
clerk of the district court within five days after service
upon him or her. Upon receipt of the request for a show-
cause hearing, the request of the petitioner, or upon the
court’s own motion, the court shall immediately schedule
a show-cause hearing . . . . If the respondent does not so
appear [at the hearing] and show cause, the temporary
order shall be affirmed and shall be deemed the final pro-
tection order. If the respondent has been properly served
with the ex parte order and fails to appear at the hearing,
the temporary order shall be affirmed and the service of
the ex parte order shall be notice of the final protection
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order for purposes of prosecution under subsection (4) of
section 42-924.
§ 42-925(1) (emphasis supplied).

The fundamental purpose of the Protection from Domestic
Abuse Act is “to provide abused family and household mem-
bers necessary services including shelter, counseling, social
services, and limited medical care and legal assistance.” See
§ 42-902. As with harassment protection orders, immediate
protection is afforded under the domestic abuse protection
order statutes by allowing courts to enter an ex parte order
upon the filing of a petition and affidavit. Upon entry of such
an ex parte order, the respondent is immediately enjoined from
engaging in any of the actions set forth in § 42-924, as may be
ordered by the court.

[10,11] We see no reason why the 5-day period for domes-
tic abuse protection orders set forth in § 42-925(1) should
be treated any differently than the 5-day rule for harassment
protection orders set forth in § 28-311.09(7), see Glantz v.
Daniel, 21 Neb. App. 89, 837 N.W.2d 563 (2013), or the 7-day
rule for emergency protective custody hearings as addressed
in D.I. v. Gibson, 291 Neb. 554, 867 N.W.2d 284 (2015). As
stated by our Supreme Court, “We have noted our reluctance
to find statutory time limits mandatory if they are not central
to the purpose of the statute.” Id. at 561, 867 N.W.2d at 289.
The 5-day period set forth in § 42-925(1) is not central to
the purpose of the domestic abuse protection order statutes.
Although prompt responses to ex parte domestic abuse protec-
tion orders no doubt encourage orderly and rapid resolution of
challenges to such orders, once the ex parte protection order
has been granted, the fundamental purpose of the statute has
been satisfied. We conclude the 5-day period to file a show
cause hearing request as set forth in § 42-925(1) is directory
and not mandatory. Accordingly, failing to file a request for a
show cause hearing within that 5-day period does not preclude
the later filing of a motion to bring the matter back before the



- 88 -

25 NEBRASKA APPELLATE REPORTS
COURTNEY v. JIMENEZ
Cite as 25 Neb. App. 75

court, including the filing of a motion to vacate an ex parte
order as was filed in this case.

Sufficiency of Evidence.

Courtney argues that she alleged facts sufficient to sup-
port the issuance of the protection order and that therefore,
it should not have been vacated. We need not address this
argument because even if we were to determine that Courtney
alleged sufficient facts to support the issuance of an ex parte
protection order, we cannot provide her with a remedy because
the underlying protection order would have expired on May
6, 2017. Unlike interpreting § 42-925(1), whether Courtney
alleged sufficient facts for an ex parte protection order is of a
private nature, it does not demand an authoritative adjudica-
tion for future guidance of public officials, and because of
the unique facts of her case, the same or a similar problem
is not likely to recur. See Hron v. Donlan, 259 Neb. 259,
609 N.W.2d 379 (2000). We find no exception to the moot-
ness doctrine under which we can address sufficiency of the
evidence. See Doty v. West Gate Bank, 292 Neb. 787, 874
N.W.2d 839 (2016) (appellate court is not obligated to engage
in analysis that is not necessary to adjudicate case and contro-
versy before it).

CONCLUSION
The district court’s order dismissing Courtney’s petition
and vacating the ex parte domestic abuse protection order
is affirmed.
AFFIRMED.
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. Affidavits: Appeal and Error. A district court’s denial of in forma
pauperis under Neb. Rev. Stat. §§ 25-2301.02 and 25-3401 (Reissue
2016) is reviewed de novo on the record based on the transcript of the
hearing or written statement of the court.

. Affidavits. The procedure for in forma pauperis is generally governed
by Neb. Rev. Stat. §§ 25-2301 to 25-2310 (Reissue 2016).

. Affidavits: Prisoners. In forma pauperis applications filed in prisoner
litigation cases are subject to a more restrictive statute, Neb. Rev. Stat.
§ 25-3401 (Reissue 2016), which must be read in conjunction with Neb.
Rev. Stat. §§ 25-2301 to 25-2310 (Reissue 2016).

: . Pursuant to Neb. Rev. Stat. § 25-3401(2)(a) (Reissue 2016),
a prisoner who has filed three or more civil actions, commenced after
July 19, 2012, that have been found to be frivolous by a court of this
state or a federal court for a case originating in this state shall not be
permitted to proceed in forma pauperis for any further civil actions with-
out leave of court. A court shall permit the prisoner to proceed in forma
pauperis if the court determines that the person is in danger of serious
bodily injury.

. Affidavits: Prisoners: Appeal and Error: Words and Phrases.
Pursuant to Neb. Rev. Stat. § 25-3401(1)(a) (Reissue 2016), civil
action means a legal action seeking monetary damages, injunctive
relief, declaratory relief, or any appeal filed in any court in this state
that relates to or involves a prisoner’s conditions of confinement. Civil
action does not include a motion for postconviction relief or petition for
habeas corpus relief.
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6. Prisoners: Words and Phrases. Pursuant to Neb. Rev. Stat.
§ 25-3401(1)(b) (Reissue 2016), conditions of confinement means any
circumstance, situation, or event that involves a prisoner’s custody,
transportation, incarceration, or supervision.

7. Trial: Attorneys at Law: Evidence. Statements by an attorney are not
treated as evidence.

8. Judicial Notice: Records. The law requires that papers requested to be
judicially noticed be marked, identified, and made a part of the record;
testimony must be transcribed, properly certified, marked, and made a
part of the record.

9. Rules of Evidence: Judicial Notice. Neb. Evid. R. 201, Neb. Rev. Stat.
§ 27-201 (Reissue 2016), grants a judge or court the authority to take
judicial notice of adjudicative facts, whether requested or not.

10. Judicial Notice. Care should be taken by the court to identify the fact it
is noticing, and its justification for doing so.

Appeals from the District Court for Lancaster County:
RoOBERT R. OTTE, Judge. Reversed and remanded for further
proceedings.

Dukhan Mumin, pro se.
No appearance for appellees.
MooRE, Chief Judge, and PIRTLE and BisHop, Judges.

Bisnop, Judge.

In case No. A-16-618 and case No. A-16-619, Dukhan
Mumin, pro se, appeals the orders of the district court for
Lancaster County denying his requests to proceed in forma
pauperis (IFP) in the underlying civil actions. The court has
consolidated these cases for disposition. For the reasons that
follow, we reverse, and remand for further proceedings.

BACKGROUND
On March 16, 2016, Mumin, pro se, filed an affidavit and
application to proceed IFP in Lancaster County District Court
case No. CI 16-911 (now case No. A-16-618). The underlying
action in that case is a civil complaint filed by Mumin against
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the Nebraska Department of Correctional Services pursuant to
the State Tort Claims Act, Neb. Rev. Stat. § 81-8,209 et seq.
(Reissue 2014), for allegedly adding 5 years to Mumin’s dis-
charge date in a criminal sentence.

On March 21, 2016, Mumin, pro se, filed an affidavit and
application to proceed IFP in Lancaster County District Court
case No. CI 16-977 (now case No. A-16-619). The underlying
action in that case is a civil complaint filed by Mumin against
the State of Nebraska pursuant to the Uniform Declaratory
Judgments Act, Neb. Rev. Stat. § 25-21,149 et seq. (Reissue
2016), challenging the alleged denial of good time credit and
Mumin’s habitual criminal mandatory minimum sentence.

On March 25, 2016, the State, as “an interested party to this
suit, and appearing by way of special appearance only,” filed
identical objections to IFP status in both cases. The State, rep-
resented by the Attorney General’s office, alleged that Mumin
was a prisoner who had three or more civil actions deemed
frivolous by the courts of this state and was no longer allowed
to proceed IFP pursuant to Neb. Rev. Stat. § 25-3401(2)(a)
(Reissue 2016). Section 25-3401(2)(a) states:

A prisoner who has filed three or more civil actions, com-
menced after July 19, 2012, that have been found to be
frivolous by a court of this state or a federal court for
a case originating in this state shall not be permitted to
proceed in forma pauperis for any further civil actions
without leave of court. A court shall permit the prisoner
to proceed in forma pauperis if the court determines that
the person is in danger of serious bodily injury.
The State referred the court to

three or more civil actions, commenced after July 19,
2012, that have been found frivolous by a court of this
state. They are:

a. Mumin v. Flowers, et al., in the Lancaster County
District Court, case number CI 14-4333;

b. Mumin v. Gage, in the Johnson County District
Court, case number CI 13-121;
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c¢. Mumin v. Gage, in the Johnson County District
Court, case number CI 14-59.
The State alleged that because Mumin had received “three
‘strikes,”” the district court should deny Mumin’s applica-
tions to proceed IFP and allow the cases to proceed only after
Mumin has paid the necessary filing fees.

A hearing on the State’s objections to IFP was held on
April 21, 2016. Mumin, pro se, appeared telephonically. The
State, represented by the Attorney General’s office, argued
that under § 25-3401, if an inmate has filed three or more
civil actions that have been deemed frivolous, that inmate
is subjected to “heightened scrutiny” by courts. According
to the State, Mumin had five frivolous findings of courts by
this state:

Into the record I will just say that is Mumin v. Gage,
from Johnson County District Court, at CI13-121; Mumin
v. Gage, Johnson County again, at CI14-59; Mumin v.
Flowers, at Lancaster County District Court, at C114-4333;
Mumin v. Frakes, in Johnson County, that’s CI16-34; and
Mumin v. Taylor, that’s at Lancaster County District
Court, CI16-76.
Mumin argued that “none of those cases that he just mentioned
would even qualify under the statute” because “[t]here has
been no summons issued on any of those cases. Those cases
have not even . . . commenced under statute or even under the
case law.” He further argued, “the other habeas corpus actions,
they don’t qualify under the statutes or case law as well.”

On June 6, 2016, the district court filed identical orders in
both cases sustaining the State’s objections to IFP. The court
said that “[a]ll totaled, the State points to five cases filed by
[Mumin] that have been found to be frivolous by a court of
this state.” After setting forth the five cases noted by the State
at the April 21 hearing, the court found that “since July 2012,
[Mumin] has brought three or more cases, while incarcer-
ated, which were dismissed for being frivolous.” The court
sustained the State’s objections and said that Mumin “shall
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have thirty days from the date of this order to pay the filing
fees in this matter, or the matter shall be dismissed without
further notice.”

Mumin now appeals. The State did not file briefs in response
to Mumin’s appeals.

ASSIGNMENTS OF ERROR
Mumin assigns that the district court erred by (1) receiv-
ing statements by the State without a proper offer pursuant to
the Nebraska Evidence Rules, (2) ruling that habeas petitions
qualified as “strikes,” and (3) ruling that the cases filed by
Mumin in the lower court were “commenced.”

STANDARD OF REVIEW
[1] A district court’s denial of in forma pauperis under
Neb. Rev. Stat. § 25-2301.02 (Reissue 2016) and § 25-3401
is reviewed de novo on the record based on the transcript
of the hearing or written statement of the court. See Gray v.
Nebraska Dept. of Corr. Servs., 24 Neb. App. 713, 898 N.W.2d
380 (2017).

ANALYSIS
IFP Statutes.

[2] The procedure for IFP is generally governed by Neb.
Rev. Stat. §§ 25-2301 to 25-2310 (Reissue 2016). Pursuant to
those statutes, any county or state court, except the Nebraska
Workers” Compensation Court, may authorize the commence-
ment, prosecution, defense, or appeal therein, of a civil or
criminal case IFP. § 25-2301.01. An application to proceed
IFP shall include an affidavit stating that the affiant is unable
to pay the fees and costs or give security required to proceed
with the case; the nature of the action, defense, or appeal;
and the affiant’s belief that he or she is entitled to redress. /d.
Section 25-2301.02 states that an application to proceed IFP
“shall be granted unless there is an objection that the party fil-
ing the application (a) has sufficient funds to pay costs, fees,
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or security or (b) is asserting legal positions which are frivo-
lous or malicious.” The objection may be made by the court
on its own motion or on the motion of any interested person.
Id. The motion objecting to the application shall specifically
set forth the grounds of the objection, and an evidentiary hear-
ing shall be conducted on the objection unless the objection
is by the court on its own motion or on the grounds that the
applicant is asserting legal positions which are frivolous or
malicious. /d. If an objection is sustained, the party filing the
application shall have 30 days after the ruling or issuance of
the statement to proceed with an action or appeal upon pay-
ment of fees, costs, or security. /d.

[3-6] While the above statutes govern IFP proceedings gen-
erally, IFP applications filed in prisoner litigation cases are
subject to a more restrictive statute, § 25-3401, which must
be read in conjunction with §§ 25-2301 to 25-2310. Section
25-3401(2)(a) states:

A prisoner who has filed three or more civil actions,
commenced after July 19, 2012, that have been found to
be frivolous by a court of this state or a federal court for
a case originating in this state shall not be permitted to
proceed in forma pauperis for any further civil actions
without leave of court. A court shall permit the prisoner
to proceed in forma pauperis if the court determines that
the person is in danger of serious bodily injury.
Section 25-3401(1)(a) states that, for purposes of this section,
“[c]ivil action means a legal action seeking monetary dam-
ages, injunctive relief, declaratory relief, or any appeal filed in
any court in this state that relates to or involves a prisoner’s
conditions of confinement. Civil action does not include a
motion for postconviction relief or petition for habeas corpus
relief.” (Emphasis supplied.) And “[c]onditions of confinement
means any circumstance, situation, or event that involves a
prisoner’s custody, transportation, incarceration, or supervi-
sion.” § 25-3401(1)(b).
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Legal Application to Mumin.

In its March 2016 objection to IFP status, the State, citing to
§ 25-3401(2)(a), alleged that Mumin has had three or more civil
cases deemed frivolous by the courts of this state, and because
he had received “three ‘strikes,”” the court should deny IFP.
Referenced in the State’s objection were three previous dis-
trict court cases initiated by Mumin, the orders of which were
attached to the objection. Those cases were: Johnson County
District Court case No. CI 13-121 (does not specify nature of
underlying case, but states Mumin’s motion to proceed IFP
was denied because legal positions advanced by him were
frivolous); Johnson County District Court case No. CI 14-59
(states that Mumin’s petition for issuance of protection order
was denied as frivolous and meritless); and Lancaster County
District Court case No. CI 14-4333 (denied Mumin’s applica-
tion to proceed IFP because Mumin’s “Amended Complaint on
Official Bonds” was malicious and frivolous).

[7,8] At the hearing in April 2016, without presenting
evidence or requesting that the district court take judicial
notice, the State cited the above cases referenced in its March
objection, as well as Johnson County District Court case
No. CI 16-34 and Lancaster County District Court case No.
CI 16-76, and argued that all five had “frivolous findings of
courts by this state.” But, statements by an attorney are not
treated as evidence. See In re Interest of Lawrence H., 16 Neb.
App. 246, 743 N.W.2d 91 (2007) (attorney’s assertions at trial
are not to be treated as evidence). Additionally, even if the
State had asked the court to take judicial notice of those cases,
the law requires that papers requested to be judicially noticed
be marked, identified, and made a part of the record; testimony
must be transcribed, properly certified, marked, and made a
part of the record. See Everson v. O’Kane, 11 Neb. App. 74,
643 N.W.2d 396 (2002).

[9,10] Even though the State did not ask the district court
to take judicial notice of the five previous cases, Neb. Evid.
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R. 201, Neb. Rev. Stat. § 27-201 (Reissue 2016), grants a
judge or court the authority to take judicial notice of adjudica-
tive facts, whether requested or not. Section 27-201 provides
in part:

(1) This rule governs only judicial notice of adjudica-
tive facts.

(2) A judicially noticed fact must be one not subject
to reasonable dispute in that it is either (a) generally
known within the territorial jurisdiction of the trial court
or (b) capable of accurate and ready determination by
resort to sources whose accuracy cannot reasonably be
questioned.

(3) A judge or court may take judicial notice, whether
requested or not.

(6) Judicial notice may be taken at any stage of the
proceeding.
“[A]s a subject for judicial notice, existence of court records
and certain judicial action reflected in a court’s record are, in
accordance with Neb. Evid. R. 201(2)(b), facts which are capa-
ble of accurate and ready determination by resort to sources
whose accuracy cannot be reasonably questioned.” Gottsch v.
Bank of Stapleton, 235 Neb. 816, 835, 458 N.W.2d 443, 455
(1990). “Thus, a court may judicially notice existence of its
records and the records of another court, but judicial notice of
facts reflected in a court’s records is subject to the doctrine of
collateral estoppel or of res judicata.” /d. at 836, 458 N.W.2d at
456. See, also, State v. Dandridge, 255 Neb. 364, 585 N.W.2d
433 (1998); Dairyland Power Co-op v. State Bd. of Equal., 238
Neb. 696, 472 N.W.2d 363 (1991). Furthermore, care should
be taken by the court to identify the fact it is noticing, and its
justification for doing so. Strunk v. Chromy-Strunk, 270 Neb.
917, 708 N.W.2d 821 (20006).
In its order, after setting forth the five cases noted by the
State at the April 2016 hearing, the court found that “since
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July 2012, [Mumin] has brought three or more cases, while
incarcerated, which were dismissed for being frivolous.” The
district court did not specifically state that it was taking
judicial notice of the cases cited by the State. Even if it did
take judicial notice of those cases, the district court’s order
does not address other factors necessary to determine whether
§ 25-3401(2)(a) should bar Mumin from IFP status. First,
the district court simply stated that Mumin brought “three or
more” cases which were dismissed for being frivolous; it did
not specifically state which cases were dismissed for being
frivolous, or whether all of them were dismissed as frivolous.
Second, the district court addressed only the “frivolousness”
of previous actions, but § 25-3401 requires additional con-
siderations to determine whether those actions were “civil
actions” as defined by that statute. Section 25-3401(1)(a)
states that, for purposes of this section, a civil action means
“a legal action seeking monetary damages, injunctive relief,
declaratory relief, or any appeal filed in any court in this state
that relates to or involves a prisoner’s conditions of confine-
ment. Civil action does not include a motion for postconvic-
tion relief or petition for habeas corpus relief.” The district
court did not make determinations as to whether any or all
of Mumin’s previous actions were “relate[d] to or involve[d]
a prisoner’s conditions of confinement” as further defined in
§ 25-3401(1)(b), were motions for postconviction relief, or
were petitions for habeas corpus relief. Although Mumin does
not raise the issue of “conditions of confinement” in his cur-
rent appeals, this court may, at its option, notice plain error.
See Gray v. Nebraska Dept. of Corr. Servs., 24 Neb. App. 713,
898 N.W.2d 380 (2017).

We note that four of the five cases relied on by the State
and the district court were appealed, and we can certainly take
judicial notice of our own records. See Burns v. Burns, 293
Neb. 633, 879 N.W.2d 375 (2016). Having taken such judicial
notice, we have determined that two of the previous cases
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involved petitions for habeas corpus relief and are therefore
excluded from being civil actions for purposes of § 25-3401;
those two cases are Johnson County District Court case No.
CIl 13-121, see Mumin v. Gage, 21 Neb. App. xlvi (No.
A-13-1084, Mar. 17, 2014) (disposed of without opinion),
and Johnson County District Court case No. CI 16-34, see
Mumin v. Frakes, No. A-16-327, 2017 WL 672286 (Neb. App.
Feb. 21, 2017) (selected for posting to court website). A civil
action does not include a petition for habeas corpus relief. See
§ 25-3401(1)(a). See, also, Gray, supra.

The other two cases appealed were Lancaster County
District Court case No. CI 14-4333 (appellate case No.
A-15-248, unpublished memorandum opinion filed on January
5, 2016) and Lancaster County District Court case No.
CI 16-76 (appellate case No. A-16-478, disposed of without
opinion on August 9, 2016). In case No. A-16-478, Mumin
and other inmates filed a complaint alleging violations of
their civil rights while incarcerated. As to Mumin specifically,
he alleged discriminatory, targeted, and retaliatory searches
of his prison cell. The complaint, which appears to relate
to or involve his conditions of confinement, was dismissed
by the Lancaster County District Court as frivolous; the
appeal was dismissed for failure to file a brief. In case No.
A-15-248, Mumin filed an “Amended Complaint on Official
Bonds” against multiple “public officer[s],” the county, and
an insurer of the official bonds, alleging improprieties at his
criminal trial. The Lancaster County District Court dismissed
Mumin’s application to proceed IFP in that case after finding
the amended complaint was “malicious and frivolous,” a deci-
sion that was affirmed by this court on appeal. From what we
can glean from our appellate record, while there was a find-
ing of frivolousness in case No. A-15-248, that action does
not appear to relate to Mumin’s “conditions of confinement”
as required by the definition of civil actions for purposes of
§ 25-3401. See § 25-3401(1)(a) and (b). If it does not relate to
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“conditions of confinement,” then it cannot be a civil action
for purposes of § 25-3401.

Finally, we note that Johnson County District Court case
No. CI 14-59 was not appealed. Although the Johnson County
District Court’s order was attached to the State’s March 2016
objection, that order merely shows that Mumin’s petition for
issuance of a protection order was denied as “frivolous and
meritless.” There is nothing in our record to show whether
Mumin’s petition for a protection order was related to or
involved Mumin’s conditions of confinement. Having previ-
ously found that two cases cited by the State and the dis-
trict court involved petitions for habeas corpus relief and are
excluded from being civil actions for purposes of § 25-3401,
this protection order case could be critical to determin-
ing whether Mumin has filed “three or more civil actions.”
However, we are unable to fully review it.

This case highlights the importance of creating a complete
record at the trial court level to enable appellate review. At
the objection hearing in April 2016, the State simply refer-
enced five previous actions filed by Mumin and argued that
all five had “frivolous findings of courts by this state.” But,
the State did not present evidence or ask the court to take
judicial notice of those cases, which would have required
papers to be marked, identified, and made a part of the record.
See Everson v. O’Kane, 11 Neb. App. 74, 643 N.W.2d 396
(2002). And in its order, the district court, assuming it did
take judicial notice of the previous cases, did not specify
exactly what was being judicially noticed. Neither the State
nor the district court in this case focused on anything other
than the frivolous nature of Mumin’s previous actions, even
though § 25-3401 requires additional considerations as we
have noted in this opinion.

After our review of the case, we cannot determine whether
Mumin has filed the requisite three or more civil actions
for purposes of § 25-3401 which would prohibit him from
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proceeding IFP in further actions. We therefore reverse, and
remand for further proceedings. As noted above, Johnson
County District Court case No. CI 13-121 (appellate case
No. A-13-1084) and Johnson County District Court case No.
CI 16-34 (appellate case No. S-16-327) both involved peti-
tions for habeas corpus relief and do not count as civil actions
for purposes of § 25-3401. That leaves only three previ-
ous actions for consideration under § 25-3401. Accordingly,
on remand, the district court will need to further address
Johnson County District Court case No. CI 14-59; Lancaster
County District Court case No. CI 14-4333 (appellate case
No. A-15-248) (although it appears this case does not relate to
Mumin’s “conditions of confinement,” we leave that determi-
nation for the district court to further explore on remand); and
Lancaster County District Court case No. CI 16-76 (appellate
case No. A-16-478). If, after reviewing these three cases the
district court determines that they satisfy the requirements of
§ 25-3401, then the court should once again deny Mumin’s
applications to proceed IFP under this statute.

However, if the district court determines that one or more
of those three cases does not qualify as a civil action for pur-
poses of § 25-3401, or was not found to be frivolous, then
IFP cannot be denied on the basis of § 25-3401(2)(a). That
would not preclude the district court from denying Mumin’s
applications to proceed IFP should it be determined that the
legal positions asserted by Mumin in the current actions are
frivolous or malicious, or there are other reasons the applica-
tions should be denied pursuant to § 25-2301.02. See Gray
v. Nebraska Dept. of Corr. Servs., 24 Neb. App. 713, 898
N.W.2d 380 (2017).

For the sake of completeness, we note that in case No.
A-16-618 and case No. A-16-619, Mumin also asserts that
the district court erred in finding that the previous cases were
“commenced.” See § 25-3401(2)(a). Having already found the
need to reverse, and remand for further proceedings, we elect



- 101 -

25 NEBRASKA APPELLATE REPORTS
MUMIN v. NEBRASKA DEPT. OF CORR. SERVS.
Cite as 25 Neb. App. 89

to not consider Mumin’s assigned error regarding when an
action is deemed to have been “commenced” for purposes of
§ 25-3401. See Gray, supra (appellate court is not obligated to
engage in analysis that is not necessary to adjudicate case and
controversy before it). The issue of commencement may be
addressed by the district court on remand if necessary.

CONCLUSION
For the reasons stated above, we reverse, and remand for
further proceedings consistent with this opinion.
REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
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Divorce: Child Support: Appeal and Error. An appellate court’s
review in an action for dissolution of marriage is de novo on the record
to determine whether there has been an abuse of discretion by the trial
judge. This standard of review applies to the trial court’s determinations
regarding child support.

Judges: Words and Phrases. A judicial abuse of discretion requires
that the reasons or rulings of a trial judge be clearly untenable, unfairly
depriving a litigant of a substantial right and a just result.

Evidence: Appeal and Error. When evidence is in conflict, an appel-
late court considers, and may give weight to, the fact that the trial judge
heard and observed the witnesses and accepted one version of the facts
rather than another.

Child Support: Insurance: Proof. In calculating a party’s child support
obligation, a deduction shall be allowed for the monthly out-of-pocket
cost to the parent for that particular parent’s health insurance so long
as the parent requesting the deduction submits proof of the actual cost
mcurred for health insurance.

. In calculating a party’s child support obligation, the
1ncreased cost to a parent for health insurance for the child shall be
prorated between the parents; the parent paying the premium receives a
credit against his or her share of the monthly support, provided that the
parent requesting the credit submits proof of the cost of health insurance
coverage for the child.

Child Support. In calculating child support, the total monthly income
of a parent should include earnings derived from all sources.

. While a court is allowed to add in-kind benefits, derived from
an employer or other third party, to a party’s income, a court’s findings
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regarding an individual’s level of income should not be based on the
inclusion of income that is entirely speculative.

8. Child Support: Pensions. In calculating child support, a parent may
receive a deduction for contributions to a retirement plan.

Appeal from the District Court for Sheridan County: TRAvVIS
P. O’GorMmAN, Judge. Affirmed as modified, and cause remanded
with direction.

Jerrod P. Jaeger, of Jaeger Law Office, P.C., L.L.O., for
appellant.

Andrew W. Snyder, of Chaloupka, Holyoke, Snyder,
Chaloupka & Longoria, P.C., L.L.O., for appellee.

Mooreg, Chief Judge, and BisHop and ARTERBURN, Judges.

ARTERBURN, Judge.
INTRODUCTION

Darren W. Drabbels appeals, and Michelle R. Drabbels
cross-appeals, from the decree of dissolution entered by the
district court for Sheridan County, which decree dissolved their
marriage, awarded them joint legal custody of their daughter,
awarded Michelle physical custody of their daughter, and
ordered Darren to pay child support. At issue in this appeal is
the district court’s calculation of Darren’s child support obli-
gation. Upon our review, we conclude that the district court
erred in calculating Darren’s monthly income and in failing to
allocate childcare expenses between the parties. As a result, we
must modify that portion of the decree which concerns child
support. In addition, we must remand the cause to the district
court to enter an order allocating childcare expenses between
the parties.

BACKGROUND
Darren and Michelle were married on September 26, 2009.
There was one child born during the marriage; a daughter, born
in January 2013. The parties separated in October 2014.



- 104 -

25 NEBRASKA APPELLATE REPORTS
DRABBELS v. DRABBELS
Cite as 25 Neb. App. 102

Michelle filed a complaint for dissolution of the marriage
on April 27, 2015. In the complaint, she specifically asked that
the parties’ marriage be dissolved, that their marital assets and
debts be equitably divided, and that she be awarded custody of
their daughter and child support.

On December 28, 2015, the district court entered a tempo-
rary order which awarded Michelle physical and legal custody
of the parties’ daughter pending the dissolution trial. The
temporary order also awarded Michelle $500 per month in
child support.

Trial was held on June 28 and August 17, 2016. During the
trial, the evidence presented by both parties focused primar-
ily on custody of the parties’ daughter, the division of marital
property, and the proper amount of child support to be paid
by Darren. In this appeal, neither party challenges the district
court’s decisions concerning custody or the division of prop-
erty. As such, our recitation of the evidence presented at the
trial focuses on only that evidence relating to child support and
childcare expenses.

Michelle testified that she is currently employed as a den-
tal office manager. She has been employed there since 2011
and earns $20 per hour. Michelle testified that she receives
certain benefits as a result of her employment, including free
dental care, the option to obtain health insurance, and a “401K
where [the company]| matches 3 percent of what I put in
there.” Michelle indicated that Darren currently provides their
daughter with health insurance through his employer. Michelle
testified that while she could provide health insurance for their
daughter, she believes that it would be best for their daughter
to remain on Darren’s insurance plan. Michelle also indicated
that their daughter attends daycare and that she and Darren
have been splitting the cost of this daycare since at least
January 2016. Michelle testified that she wanted this arrange-
ment to continue.

Darren testified that he is currently employed by a pub-
lic power district as a journeyman lineman. As a part of
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his employment, he is a member of a union. In 2016, he
earned $33.35 per hour. In addition to his hourly wages, he
receives certain “fringe benefits” as a result of his employ-
ment. These benefits include health insurance and retirement
benefits. Darren offered evidence which showed that in 2016,
his employer paid $1,935.52 per month for Darren’s and his
daughter’s health insurance. Darren testified that this insurance
was paid for entirely by his employer. He does not pay any-
thing toward the insurance plan, and nothing is deducted from
his paycheck to pay for this benefit. However, Darren also
testified that if the cost of his insurance increases, his hourly
rate of pay may be affected. Similarly, Darren offered evidence
which showed that in 2016, his employer paid $12,555.61 in
retirement benefits for him. Darren testified that these retire-
ment benefits were paid for entirely by his employer and
that nothing is deducted from his paycheck to pay for this
benefit. Other “fringe benefits” received by Darren in 2016
include the opportunity to earn overtime, a “Safety Award” of
$107.63, and paid holiday, vacation, and sick leave. However,
Darren testified that the overtime and the safety award are
not “guaranteed.”

Darren testified that his monthly income should be calcu-
lated by using his hourly wage of $33.35 and adding in the
amount that his employer pays for health insurance. He also
indicated that when the court calculates his child support
obligation, he should receive a deduction for his health insur-
ance premiums and a credit for his daughter’s health insur-
ance premiums.

After trial, the district court entered a decree of dissolution.
In the decree, the court ordered Darren to pay child support in
the amount of $880 per month. In calculating Darren’s child
support obligation, the court indicated its finding that Darren’s
monthly income totals $7,716. The court did not give Darren a
deduction or a credit for the health insurance premiums, but did
give him a deduction of $375 for his contributions to a retire-
ment account. The court indicated its finding that Michelle’s
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monthly income totals $3,466 per month. The court did not
give Michelle a deduction for any contribution to a retirement
account. The court also did not discuss the allocation of child-
care expenses in the decree.

After the court entered the decree of dissolution, Darren
filed a timely motion to alter or amend, requesting that the
court reconsider the calculation of his monthly income for
child support purposes. A hearing was held on this motion.
At this hearing, Michelle specifically indicated that she had
not filed any motions after the decree was entered. However,
she offered into evidence copies of recent paystubs and cop-
ies of recent daycare bills. Ultimately, the district court denied
Darren’s motion to alter or amend and did not make any
changes to its child support calculation.

Darren appeals, and Michelle cross-appeals.

ASSIGNMENTS OF ERROR

On appeal, Darren argues that the district court erred in
calculating his monthly income for child support purposes.
Specifically, he asserts that the district court failed to include
in its calculations a deduction and a credit for the health insur-
ance premiums he pays for himself and his daughter.

On cross-appeal, Michelle also argues that the district court
erred in calculating Darren’s monthly income. Specifically,
she asserts that the district court erred in failing to include all
of Darren’s “fringe benefits” in the calculation of his monthly
income; in determining the portions of Darren’s income which
are taxable and nontaxable; and in including a deduction for
Darren’s retirement contributions. In addition, Michelle argues
that the district court erred in calculating her monthly income
because the court failed to include a deduction for her retire-
ment contributions. Finally, she argues that the court erred in
failing to allocate childcare expenses between the parties.

STANDARD OF REVIEW
[1,2] An appellate court’s review in an action for dissolu-
tion of marriage is de novo on the record to determine whether
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there has been an abuse of discretion by the trial judge. Patton
v. Patton, 20 Neb. App. 51, 818 N.W.2d 624 (2012). This
standard of review applies to the trial court’s determinations
regarding child support. See id. A judicial abuse of discretion
requires that the reasons or rulings of a trial judge be clearly
untenable, unfairly depriving a litigant of a substantial right
and a just result. /d.

[3] When evidence is in conflict, an appellate court consid-
ers, and may give weight to, the fact that the trial judge heard
and observed the witnesses and accepted one version of the
facts rather than another. Millatmal v. Millatmal, 272 Neb. 452,
723 N.W.2d 79 (20006).

ANALYSIS

CALCULATION OF DARREN’S
MONTHLY INCOME

In calculating Darren’s child support obligation, the district
court determined Darren’s gross monthly income to be $7,716.
While the court did not specifically explain how it determined
that amount, it appears that the court utilized Darren’s hourly
wages along with the amount his employer pays for health
insurance in its calculation. Darren earns $33.35 per hour
and works 40 hours per week. Accordingly, prior to taxes,
Darren earns $5,780.67 per month. The evidence revealed that
Darren’s employer pays for health insurance premiums for
Darren and his daughter. The monthly total of those premiums
is $1,935.52. When we add Darren’s gross monthly earnings
to the amount spent on his health insurance premiums, we get
$7,716.19, which is, essentially, the amount the district court
calculated for Darren’s gross monthly income.

In their respective appeals, both Darren and Michelle chal-
lenge the district court’s calculation of Darren’s income. In
his appeal, Darren asserts that the district court erred in
including the amount his employer pays for health insurance
premiums in its calculation of his monthly income, but fail-
ing to then provide him with a deduction or a credit for those
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health insurance premiums. Upon our review, we conclude that
Darren’s assertion on appeal has merit.

[4,5] In calculating a party’s child support obligation, a
deduction shall be allowed for the monthly out-of-pocket
cost to the parent for that particular parent’s health insur-
ance so long as the parent requesting the deduction submits
proof of the actual cost incurred for health insurance. Neb.
Ct. R. § 4-205(F) (rev. 2016). The increased cost to a parent
for health insurance for the child shall be prorated between
the parents; the parent paying the premium receives a credit
against his or her share of the monthly support, provided
that the parent requesting the credit submits proof of the cost
of health insurance coverage for the child. See Neb. Ct. R.
§ 4-215(A) (rev. 2011).

At trial, Darren offered into evidence proof of the cost of
health insurance for himself and his daughter. This evidence
indicated that if Darren were only to insure himself, the
monthly premium would total $764.87. Darren also insures
his daughter, and as a result, his monthly premium totals
$1,935.52. Such evidence demonstrates that the increased cost
to Darren for his daughter’s health insurance is $1,170.65.
Normally, pursuant to the Nebraska Child Support Guidelines,
Darren should receive a deduction for the amount he pays
to insure himself and a credit for the increased amount he
pays to insure his daughter. However, the evidence at trial
established that Darren does not actually pay anything out
of pocket for the health insurance premiums. Instead, his
employer pays all of the monthly premiums as a part of his
employee benefits. Accordingly, if we consider only Darren’s
hourly wages in calculating his income, he would receive
neither a deduction nor a credit for the payment of health
insurance premiums.

As we discussed above, however, the district court did
not consider only Darren’s hourly wages in calculating his
income. Instead, the court calculated Darren’s gross monthly
income by adding Darren’s hourly earnings to the amount
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his employer spends on the health insurance premiums. In
doing so, the court imputed the cost of the health insurance
premiums as income to Darren. When the court imputed
the health insurance premiums as income to Darren, it was
required to follow the guidelines to provide Darren a deduc-
tion and a credit for the payment of the premiums. If the court
had included such a deduction and a credit, however, Darren
would actually pay less child support than he would if the
employer-paid premiums were not imputed to him as income,
even if the imputed income was listed as tax exempt. This is
clearly an inequitable result, especially when we consider that
the purpose of the guidelines is to determine a proper por-
tion of a person’s expendable income to be allocated to child
support. No part of the health insurance premium is available
to Darren to utilize for other purposes. Upon our review, we
conclude that the district court abused its discretion in includ-
ing in its calculation of Darren’s income the health insurance
premiums paid by Darren’s employer.

Darren’s monthly income must be calculated by utilizing
only his hourly wages and not the amount his employer spends
on the health insurance premiums. This calculation eliminates
any need to provide Darren with a deduction or a credit for the
health insurance premiums and, as a result, leads to a fair and
equitable child support calculation. Based on our calculation,
Darren’s gross monthly income should total $5,781.

In her cross-appeal, Michelle also challenges the district
court’s calculation of Darren’s monthly income. As a part of
her argument, she asserts that the district court erred in includ-
ing the cost of the health insurance premiums in Darren’s tax-
able income, rather than in his nontaxable income. Given our
conclusion that the health insurance premiums should not be
included at all in the calculation of Darren’s monthly income,
we need not address this assertion further.

Michelle also asserts that the district court erred in failing
to include all of Darren’s “fringe benefits” in the calcula-
tion of his monthly income. Upon our review of the record,
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we cannot say that the district court abused its discretion in
failing to include Darren’s benefits in the calculation of his
monthly income.

At trial, Darren indicated that in 2016, he received cer-
tain benefits, beyond his hourly salary, as compensation for
his employment. These benefits included payment of health
insurance premiums, monthly payments to a retirement plan,
the opportunity to earn overtime, a safety award of $107.63,
and paid holiday, vacation, personal, and sick leave. We have
already determined that the district court should not include
the payment of the health insurance premiums in its calcula-
tion of his total monthly income. Additionally, we address
Darren’s retirement benefits separately in our analysis below.
Accordingly, in examining the merits of Michelle’s assertion
about whether all of Darren’s benefits should be included in the
calculation of his monthly income, we focus on only Darren’s
opportunity to earn overtime, his safety award of $107.63, and
his paid holiday, vacation, personal, and sick leave.

[6] In calculating child support, the total monthly income of
a parent should include earnings “derived from all sources.”
Neb. Ct. R. § 4-204 (rev. 2016). The guidelines also indicate
that in calculating a parent’s total monthly income:

The court may consider overtime wages in determin-
ing child support if the overtime is a regular part of the
employment and the employee can actually expect to
regularly earn a certain amount of income from work-
ing overtime. In determining whether working overtime
is a regular part of employment, the court may consider
such factors as the work history of the employee for the
employer, the degree of control the employee has over
work conditions, and the nature of the employer’s busi-
ness or industry.

1d.

[7] The Nebraska Supreme Court provided further guidance
on how to calculate a person’s income for child support pur-
poses when it held that a flexible approach should be taken in
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determining a person’s income for purposes of child support,
because child support proceedings are, despite the child support
guidelines, equitable in nature. Gangwish v. Gangwish, 267
Neb. 901, 678 N.W.2d 503 (2004). For example, while a court
is allowed to add in-kind benefits, derived from an employer or
other third party, to a party’s income, a court’s findings regard-
ing an individual’s level of income should not be based on the
inclusion of income that is entirely speculative. See, Gress v.
Gress, 271 Neb. 122, 710 N.W.2d 318 (20006); Workman v.
Workman, 262 Neb. 373, 632 N.W.2d 286 (2001).

At trial, Darren testified that the overtime and the safety
award are not guaranteed to be a part of his salary, but, rather,
these benefits are opportunities to earn additional income.
There was no evidence to indicate whether Darren regularly
earns overtime pay or exactly how much overtime pay he
had earned in the months and years preceding the dissolution
proceeding. Similarly, there was no evidence about the require-
ments for earning the safety award or whether this award had
previously been earned by Darren and could be considered a
regular part of his annual salary.

Based on the limited evidence presented at trial, we cannot
say that the district court erred in excluding from its calcula-
tion of Darren’s income any overtime pay or the amount of
the safety award. There is nothing in the record to demonstrate
that these benefits are a regular part of Darren’s income. The
district court did not abuse its discretion in failing to include
such speculative income.

We also conclude that the district court did not err in exclud-
ing from its calculation of Darren’s monthly income his paid
holiday, vacation, personal, and sick leave. Again, there is
nothing in the record to indicate that these benefits represent
anything more than a substitute for Darren’s normal hourly
earnings when he is unable to work or chooses to take time off
from work. There was nothing to suggest that if Darren does
not use these benefits, he will receive an additional monetary
payout based on the value of the benefit.
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Michelle also challenges the district court’s calculation of
Darren’s monthly income based on the court’s inclusion of
a deduction for Darren’s retirement contributions. Upon our
review of the record, we conclude that Michelle’s assertion in
this regard has merit.

[8] In calculating child support, a parent may receive a
deduction for contributions to a retirement plan. Section
4-205(C) of the child support guidelines provides that a parent
should be given a deduction for

[i]ndividual contributions, in a minimum amount required
by a mandatory retirement plan. Where no mandatory
retirement plan exists, a deduction shall be allowed for
a continuation of actual voluntary retirement contribu-
tions not to exceed 4 percent of the gross income from
employment or 4 percent from the net income from
self-employment.

In its calculation of Darren’s income, the district court
included a deduction of $375 for Darren’s contribution to a
retirement plan. However, the evidence offered at trial revealed
that Darren’s employer makes monthly payments to a retire-
ment plan for Darren. There is nothing to indicate that Darren
makes any out-of-pocket contributions in excess of his employ-
er’s contributions. Because there is nothing to support the
district court’s inclusion of a $375 deduction for Darren’s pay-
ment to a retirement plan, we conclude that the court erred in
including this deduction.

As we mentioned above, Michelle also asserts that the dis-
trict court erred in not including in its calculation of Darren’s
income the amount Darren’s employer pays toward his retire-
ment plan. We conclude that the district court did not err
in this regard. As a part of the division of marital property,
the court awarded Michelle a portion of Darren’s retirement
account. Given this award, we cannot say that the district
court abused its discretion in failing to include any future pay-
ments to the retirement account as a part of Darren’s income.
Moreover, moneys paid into a retirement plan do not constitute



- 113 -

25 NEBRASKA APPELLATE REPORTS
DRABBELS v. DRABBELS
Cite as 25 Neb. App. 102

income that is readily available for support. Depending on the
retirement plan, said employer deposits may be completely
unavailable to access by the employee until retired or may be
accessible only as a loan which must be repaid. In any event,
no evidence was adduced indicating that Darren could gain
access to the contributions made by his employer to his retire-
ment plan. Therefore, we find that the employer’s contribu-
tions cannot be considered as income to Darren for purposes
of a child support calculation.

Upon our review, we find that Darren’s gross monthly
income should be calculated utilizing only his hourly wages.
He should not receive a deduction for the payment of his
health insurance premiums, nor should he receive a credit
for the payment of his daughter’s health insurance premiums.
He also should not receive any retirement deduction, since
he does not make any out-of-pocket contributions to a retire-
ment account.

CALCULATION OF MICHELLE’S
MONTHLY INCOME

In her cross-appeal, Michelle also argues that the district
court erred in calculating her monthly income for child support
purposes. She asserts that the court should have included in its
calculation a deduction for the payments she makes to a retire-
ment plan. We find no merit to Michelle’s assertions.

As we discussed above, the guidelines provide that a parent
may receive a deduction for actual contributions to a retire-
ment plan. See § 4-205(C). However, at trial, Michelle failed
to present any evidence to prove that she currently makes
contributions to a retirement plan or to prove the amount of
any contributions she makes. Michelle testified that one of the
benefits provided to her by her employer is a “401K where
[the company] matches 3 percent of what I put in there.” She
also adduced evidence regarding a retirement account she
accrued while working for a former employer. Michelle did
not provide any further information at trial about whether
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she contributed to the retirement account with her present
employer or how much she contributes on a monthly basis.

We do note that at the hearing on Darren’s motion to alter
or amend, Michelle did offer into evidence copies of her pay-
stubs from June to September 2016. Presumably, these pay-
stubs would indicate whether Michelle contributes to a retire-
ment plan and how much she contributes on a monthly basis.
However, we decline to consider these paystubs as evidence
because Michelle did not make any postjudgment motion to
reopen the evidence or for reconsideration of the decree. In
fact, after Michelle submitted the paystubs into evidence, she
did not even mention the district court’s failure to include in its
calculation of her income a deduction for her contributions to
a retirement plan. Moreover, it appears that Darren’s assertions
in his motion to alter or amend were based solely on evidence
presented at trial. As such, the information Michelle presented
at the hearing was not relevant to Darren’s motion.

Given the lack of evidence adduced at trial to support
Michelle’s claim that she is entitled to a deduction for her
contributions to a retirement plan, we cannot say that the dis-
trict court abused its discretion in failing to allow such deduc-
tion in its calculation of Michelle’s income for child support
purposes.

CHILD SUPPORT CONCLUSION
Upon our review, we find that Darren’s gross monthly
income should be calculated utilizing only his hourly wages.
He should not receive a deduction for the payment of his health
insurance premiums, nor should he receive a credit for the
payment of his daughter’s health insurance premiums. He also
should not receive any retirement deduction, since he does not
make any out-of-pocket contributions to a retirement account.
Based on our findings, we have recalculated Darren’s child
support obligation in the child support worksheet attached to
this opinion as appendix A. Ultimately, we modify Darren’s

child support obligation to be $782 per month.
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ALLOCATION OF
CHILDCARE EXPENSES

Finally, Michelle asserts that the district court erred in fail-
ing to allocate childcare expenses between the parties. Upon
our de novo review of the record, we find Michelle’s assertion
has merit.

The guidelines provide the following instructions about how
childcare expenses should be treated:

Childcare expenses are not specifically computed into
the guidelines amount and are to be considered indepen-
dently of any amount computed by use of these guide-
lines. Care expenses for the child for whom the support is
being set, which are due to employment of either parent
or to allow the parent to obtain training or education nec-
essary to obtain a job or enhance earning potential, shall
be allocated to the obligor parent as determined by the
court, but shall not exceed the proportion of the obligor’s
parental contribution . . . and shall be added to the basic
support obligation computed under these guidelines.

Neb. Ct. R. § 4-214 (rev. 2016). At trial, Michelle testified that
the parties’ daughter attends daycare because both Michelle
and Darren work. Michelle did not indicate the cost of this
daycare, but she did testify that since at least January 2016,
she and Darren have been splitting the daycare costs. Michelle
testified that she wanted that arrangement to continue. The
district court did not address the parties’ childcare expenses in
the decree.

Based upon the language in § 4-214, we find that the district
court erred in failing to address the parties’ childcare expenses
in the decree. We remand the cause to the district court for
a determination of the allocation of the costs of childcare
between the parties.

CONCLUSION
Upon our de novo review, we conclude that the district court
erred in its calculation of Darren’s child support obligation.
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Specifically, we find that the court erred in calculating Darren’s
monthly income by adding the amount his employer spends
on his health insurance premiums to his hourly earnings and
by providing Darren with a $375 deduction for his contribu-
tion to a retirement plan. We have recalculated Darren’s child
support obligation, consistent with our findings, in the child
support worksheet attached to this opinion as appendix A. We
modify Darren’s monthly child support obligation to be $782
per month. We also find that the district court erred by fail-
ing to allocate the costs of childcare. We remand the cause
to the district court to allocate the costs of childcare between
the parties.

AFFIRMED AS MODIFIED, AND CAUSE

REMANDED WITH DIRECTION.

(See page 117 for appendix A.)
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APPENDIX A
Case Name: Drabbels v. Drabbels

Worksheet 1 - Basic Income and Support Calculation

Mother: Single / 1.5 Exemptions / Not Self Employed
Father: Single / 1.5 Exemptions / Not Self Employed

Line Description

Total Monthly Income
Tax-Exempt Income

Taxes - Federal

Taxes - Nebraska

FICA - Social Security
FICA - Medicare
Retirement

Previously Ordered Support

Regular Support for Other
Children

Health Insurance Premium

for Parent

Other Deductions

Child Tax Credit

Total Deductions

Net Monthly Income
Combined Net Monthly Income
Combined Net Annual Income
Each Parent’s Percent
Monthly Support from Table
(1 Child)

Health Insurance Premium

for Children

Total Obligation

Each Parent’s Monthly Share
Credit For Health Insurance
Premium Paid

Each Parent’s Final Share

(1 Child, rounded)

Mother Father
$3,466.00 $5,780.00
$0.00 $0.00
$325.73 $831.04
$113.05 $271.32
$214.89 $358.36
$50.26 $83.81
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
$0.00 $0.00
($41.67) ($41.67)
$662.26 $1,502.87
$2,803.74 $4,277.13
$7,080.87
$84,970.41
39.6% 60.4%
$1,294.00
$0.00 $0.00
$1,294.00
$512.42 $781.58
($0.00) ($0.00)
$512.00 $782.00
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IN RE INTEREST OF HLA H., A CHILD
UNDER 18 YEARS OF AGE.
STATE OF NEBRASKA, APPELLEE,

v. HLA H., APPELLANT.

903 N.W.2d 664

Filed October 10, 2017. No. A-16-739.

Juvenile Courts: Appeal and Error. An appellate court reviews juve-
nile cases de novo on the record and reaches its conclusions indepen-
dently of the juvenile court’s findings.

Statutes: Judgments: Appeal and Error. The meaning of a statute is a
question of law, which an appellate court resolves independently of the
trial court.

Juvenile Courts: Rules of Evidence. The Nebraska Evidence Rules
control adduction of evidence at an adjudication hearing under the
Nebraska Juvenile Code.

Rules of Evidence: Hearsay: Appeal and Error. Apart from rulings
under the residual hearsay exception, an appellate court reviews for
clear error the factual findings underpinning a trial court’s hearsay rul-
ing and reviews de novo the court’s ultimate determination to admit
evidence over a hearsay objection.

Rules of Evidence: Hearsay: Words and Phrases. Neb. Evid. R.
801, Neb. Rev. Stat. § 27-801(3) (Reissue 2016), defines hearsay as
a statement, other than one made by the declarant while testifying at
the trial or hearing, offered in evidence to prove the truth of the matter
asserted. One definition of “statement,” for the purposes of the Nebraska
Evidence Rules, is an oral or written assertion.

Hearsay. If an out-of-court statement is not offered for proving the truth
of the facts asserted, it is not hearsay.

Rules of Evidence: Hearsay. Apart from statements falling under the
definitional exclusions and statutory exceptions, the admissibility of an
out-of-court statement depends upon whether the statement is offered
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for one or more recognized nonhearsay purposes relevant to an issue in
the case.

Hearsay: Words and Phrases. A verbal act is a statement that has legal
significance, i.e., it brings about a legal consequence simply because it
was spoken. Words that constitute a verbal act are not hearsay even if
they appear to be.

Hearsay. Verbal acts, also known as statements of legal consequence,
are not hearsay, because the statement is admitted merely to show that it
was actually made, not to prove the truth of what was asserted in it.

. A nonhearsay purpose for offering a statement does exist when a
statement has legal significance because it was spoken, independent of
the truth of the matter asserted.

Rules of Evidence. Neb. Evid. R. 902, Neb. Rev. Stat. § 27-902
(Reissue 2016), states that certain documents are self-authenticating and
extrinsic evidence of authenticity as a condition precedent to admissibil-
ity is not required.

Rules of Evidence: Proof. Neb. Evid. R. 901, Neb. Rev. Stat.
§ 27-901(1) (Reissue 2016), does not impose a high hurdle for authen-
tication or identification. A proponent of evidence is not required to
conclusively prove the genuineness of the evidence or to rule out all
possibilities inconsistent with authenticity. If the proponent’s showing is
sufficient to support a finding that the evidence is what it purports to be,
the proponent has satisfied the requirement of rule 901(1).

Evidence: Testimony: Proof. Authentication of letters may be provided
by testimony.

Juvenile Courts: Public Officers and Employees: Minors. Neb. Rev.
Stat. § 43-276(2) (Reissue 2016) requires that prior to filing a petition
alleging that a juvenile is a juvenile as described in Neb. Rev. Stat.
§ 43-247(3)(b) (Supp. 2015), the county attorney shall make reasonable
efforts to refer the juvenile and his or her family to community-based
resources available to address the juvenile’s behaviors, provide crisis
intervention, and maintain the juvenile safely in the home.

Statutes: Appeal and Error. Statutory language is to be given its plain
and ordinary meaning; an appellate court will not resort to interpreta-
tion to ascertain the meaning of statutory words which are plain, direct,
and unambiguous.

Appeal from the Separate Juvenile Court of Lancaster

County: Tont G. THORSON, Judge. Affirmed.

Joe Nigro, Lancaster County Public Defender, and James G.

Sieben for appellant.
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Joe Kelly, Lancaster County Attorney, and Maureen E.
Lamski for appellee.

PIrRTLE, BisHOP, and ARTERBURN, Judges.

BisHor, Judge.
I. INTRODUCTION

Hla H. appeals the order of the separate juvenile court of
Lancaster County adjudicating him as a juvenile within the
meaning of Neb. Rev. Stat. § 43-247(3)(b) (Supp. 2015) for
being habitually truant from school between August 12 and
December 18, 2015. At issue in this case is whether the office
of the Lancaster County Attorney (County Attorney) fulfilled
the statutory duty to make reasonable efforts to refer Hla and
his family to community-based resources prior to filing the
juvenile petition. We conclude that the County Attorney did,
and we therefore affirm the decision of the juvenile court.

II. BACKGROUND
On January 19, 2016, the State filed a petition alleging
that Hla, born in July 2000, was a juvenile within the mean-
ing of § 43-247(3)(b), because he was habitually truant from
school between August 12 and December 18, 2015. The
State alleged:

Further, a description of the efforts made by the County
Attorney to refer the juvenile and family to community-
based resources available to address the juvenile’s behav-
ior, provide crisis intervention, and maintain the juvenile
safely in the home is as follows:

1. On or about October 26, 2015, a letter from the
Lancaster County Attorney’s office was provided to Eh
[P.] [Hla’s mother] which a) referred the family to a
guide of available resources in Lancaster County; b)
encouraged the family to work closely with the school to
access those or other resources; and c) provided informa-
tion about how to contact the county’s Truancy Resource
Specialist if the student/family needed assistance in
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accessing appropriate services to overcome any barri-
ers to regular school attendance that the student/family
[was] encountering.

An adjudication hearing was held on June 20 and 23,
2016. Hla and his mother, Eh P., were present at the hearing.
Because Eh’s native language is Karen, an interpreter was
also present.

The State’s only witness was Matthew Gerber, an instruc-
tional coordinator at Hla’s school. Gerber works with students
regarding behavioral concerns, attendance, scheduling, and “all
the general responsibilities of the student’s education.” He
worked with Hla during the 2015-16 school year.

Exhibit 1, a “Conference Absence Report,” was received
into evidence without objection. The report contained a number
of codes such as “TR” and “TD.” Gerber testified that “TR”
means “truant” and indicates that the student was absent during
that period of the day. “TD” means “tardy” and indicates that
the student arrived late to that class period. The report showed
that in the fall of 2015, Hla had numerous truancies and tar-
dies in August, September, and October (and by December 18,
he had anywhere from 22 to 38 unexcused absences for each
class period).

According to Gerber, the school worked with Hla to help
him improve his attendance. One of the “primary interven-
tions” the school used was a “collablo]rative plan meeting”
held on October 26, 2015. The meeting was attended by the
school’s attendance team leader, Hla, Eh, an interpreter, and
Gerber. The purpose of the collaborative plan meeting was to
determine if there was anything preventing Hla from attending
school and to determine any “supports” that could be provided
to help improve attendance.

At the collaborative plan meeting, it was noted that Hla
had already missed a significant amount of school and that if
he continued to miss school, his grades would suffer and he
would be referred to the County Attorney once he accumulated
20 days of absences. Hla’s attendance record was provided
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and explained to Eh, outlining the number of absences Hla
had by October 26, 2015. Exhibit 2, the “Collaborative Plan”
for the meeting, was received into evidence over Hla’s hear-
say objection (not challenged on appeal). Gerber testified that
exhibit 2 was the agenda for the meeting, and he outlined a
series of questions that were asked of Hla and Eh to determine
if there were any barriers to school attendance. Neither Hla
nor Eh provided any explanation as to why Hla was miss-
ing school. The collaborative plan shows that the attendees
considered the following to reduce barriers to improve attend-
ance: illness, educational counseling, educational evaluation,
referral to community agencies for economic services, family
or individual counseling, and assisting the family in work-
ing with community services. The form indicates that illness
was not a barrier to attendance, and it was determined that
none of the listed actions were needed “to reduce barriers to
improve regular attendance.” All attendees signed the collab-
orative plan.

At the October 2015 meeting, Hla and his family were
given a letter from the County Attorney outlining “[attendance]
expectations and possible consequences, as well as resources
and places to go for further information.” As previously noted,
Hla and Eh both signed the collaborative plan (exhibit 2), and
Eh initialed the line indicating that she had been provided a
copy of the County Attorney’s letter. The County Attorney’s
letter, exhibit 3, was received into evidence over Hla’s hearsay
and foundation objections. The letter refers families to a school
district website for a guide of available resources and encour-
ages families to work with the school to access those or other
resources. The letter also provides the contact information
for the “Truancy Resource Specialist,” who was available to
assist the family in accessing resources. Gerber said this letter
is given to all families during collaborative plan meetings at
the school.

Gerber testified that the attendance team leader explained
the purpose of the County Attorney’s letter, and this was
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interpreted for Eh, but that the interpreter did not translate
any specific part of the letter for Eh during the meeting.
Gerber believed the interpreter could explain the contents
of the letter at the request of the family, but the “word-for-
word” translation “couldn’t be done during the meeting.”
There was an opportunity for questions related to the letter,
but neither Hla nor Eh indicated they had any questions and
neither requested additional services or support from the
school to help improve Hla’s attendance. Had additional serv-
ices or support been requested, Gerber said he would have
assisted the family in making connections with the appro-
priate resources. Gerber was asked if Eh was referred to an
interpreter service that could be utilized “to try to put these
possible community agencies at their disposal.” He responded,
“No, they were not referred to an interpreter service.” After
the October 2015 meeting, Gerber continued monitoring Hla’s
attendance, but his “attendance continued in a negative trajec-
tory” until December 18, when the matter was referred to the
County Attorney.

After the State rested, Hla moved to dismiss, arguing that
Nebraska truancy law requires the County Attorney to make
reasonable efforts to refer Hla’s family to community services
and that because exhibit 3 (meant to be a referral to services)
was not translated for Eh, she did not receive that letter and
the State did not meet its burden to prove that she received the
referrals. The juvenile court overruled Hla’s motion to dismiss,
and Hla proceeded with his evidence.

Eh testified via an interpreter. She understood that during
the fall of 2015, Hla was missing a lot of school. She tried
her best “to tell him and to teach him that he needs to go to
school.” Eh received telephone calls from the school regarding
Hla’s attendance. She attended a meeting at the school con-
cerning her son’s attendance, and an interpreter was present.
When counsel showed her exhibit 3 (the County Attorney’s
letter), Eh stated that she could not read it and did not recog-
nize it; she cannot read English. She acknowledged, however,
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that at the meeting, an interpreter did tell her how to access
the services mentioned in the letter. Eh also acknowledged that
when asked at the meeting if she had any questions about the
letter, Eh said she did not have any questions. Eh testified that
the interpreter also gave Eh a telephone number to use “for
help.” Eh was aware that Hla continued to miss school from
the time of the meeting up until December 18.

Eh testified that the interpreter from the October 2015 meet-
ing gave Eh her (the interpreter’s) personal telephone number.
When asked if she used interpreters for anything outside of
school, Eh said “yes.” For example, if she received letters or
bills in the mail, Eh said, “I have a teacher and I give it to her.”
At the time of the adjudication hearing, Eh had not had this
teacher very long, and the teacher did not attend the October
2015 meeting at the school. Eh also testified that although Hla
does not speak fluent English, he is able to function in a school
setting speaking English without an interpreter.

Jared Gavin is a social worker with the Lancaster County
public defender’s office. He was previously employed with the
probation department of the Nebraska Supreme Court, where
he helped with juvenile reform efforts. Gavin has viewed doc-
uments identical or substantially similar to exhibit 3 (County
Attorney’s letter) in the past. His understanding is that the
purpose of the letter is “for the County Attorney to notify a
family that assistance is available and that they were being
charged with a truancy case in Lancaster County.” The letter is
written in English, and he had never seen one written in a dif-
ferent language. Gavin is familiar with the website referenced
in the letter and had reviewed the website approximately a
week before the hearing. According to Gavin, the website is
in English and “has the traditional header for Lincoln Public
Schools and lists resources available in the community. It’s got
approximately 18 headers and 93 separate links”; the major-
ity of the links were in English, and he never “[came] across
a link in Karen.” The website also contained a telephone
number for an interpretive service line. Gavin has called the
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number on numerous occasions, and each time the person who
answered spoke English.
During closing arguments, the State argued that Hla had
missed a significant amount of school during the first 4 months
of the 2015-16 school year. A formalized intervention was
held in October 2015, with an interpreter present to assist the
family’s understanding. Eh was aware of Hla’s attendance
problems, understood the purpose of the meeting, and had no
additional questions at the meeting. The State contends that the
statutory requirement regarding reasonable efforts was met and
that the State met its burden of proving the allegations in the
truancy petition.
Hla argued that the only issue in the case was whether rea-
sonable efforts were made to refer the family to community-
based resources and that the burden is on the State to show
these referrals were made. He contends that because Eh did
not understand the County Attorney’s letter and because the
letter was not translated for her, she did not receive the letter
the same way a similarly situated English-speaking or English-
reading parent would have. Additionally, the services refer-
enced in the letter were not available in Eh’s native language.
Accordingly, it was Hla’s position that the “school” did less
than is required to be considered a reasonable effort.
The juvenile court entered an order on July 19, 2016, find-
ing that Hla was a juvenile as defined by § 43-247(3)(b) for
being habitually truant from school between August 12 and
December 18, 2015. The court found:
It is significant that [Eh], when she testified, expressed
concern about [Hla’s] failure to attend school and her
own efforts to encourage school attendance and that she
tried her best to “tell him and teach him” that he needed
to attend school. [Eh] clearly wants [Hla] to attend school
and appears to have difficulty helping him achieve that
goal of regular attendance.

The court found that the “school’s actions” met the statu-

tory requirements to assist Hla in correcting his truancy and
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that “[flailure to comply with statutory requirements by the
school is not a defense in this case.” (The juvenile court
never specifically discussed whether the County Attorney com-
plied with the statutory requirements pursuant to Neb. Rev.
Stat. § 43-276(2) (Reissue 2016).) Finally, the court found
that “[i]n this case[,] clearly excessive absenteeism has been
shown, [and] no defense has been presented to that absentee-
ism that would cause a finding [that] the petition shouldn’t be
adjudicated.” Hla timely appealed the juvenile court’s order.

III. ASSIGNMENTS OF ERROR

Hla assigns that the juvenile court erred in finding there
was sufficient evidence to prove that he had been habitually
truant as alleged in the petition, because of the following: (1)
Exhibit 3, a necessary component to prove the State’s case, was
improperly received over his hearsay and foundation objec-
tions, and (2) even if exhibit 3 was validly received, there was
insufficient evidence to find that the County Attorney made
reasonable efforts to refer him and his family to community-
based services prior to filing the petition.

IV. STANDARD OF REVIEW

[1] An appellate court reviews juvenile cases de novo on the
record and reaches its conclusions independently of the juve-
nile court’s findings. In re Interest of Samantha C., 287 Neb.
644, 843 N.W.2d 665 (2014).

[2] The meaning of a statute is a question of law, which an
appellate court resolves independently of the trial court. Alisha
C. v. Jeremy C., 283 Neb. 340, 808 N.W.2d 875 (2012).

V. ANALYSIS
At issue in this case is whether the County Attorney fulfilled
the statutory duty to make reasonable efforts to refer Hla and
his family to community-based resources prior to filing the
petition. Section 43-276(2), which became effective on August
30, 2015, states:
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Prior to filing a petition alleging that a juvenile is a juve-
nile as described in subdivision (3)(b) of section 43-247,
the county attorney shall make reasonable efforts to refer
the juvenile and family to community-based resources
available to address the juvenile’s behaviors, provide
crisis intervention, and maintain the juvenile safely in the
home. Failure to describe the efforts required by this sub-
section shall be a defense to adjudication.
And § 43-247 states in relevant part:

The juvenile court in each county shall have jurisdic-

tion of:

(3) Any juvenile . . . (b) who, by reason of being way-
ward or habitually disobedient, is uncontrolled by his or
her parent, guardian, or custodian; who deports himself
or herself so as to injure or endanger seriously the morals
or health of himself, herself, or others; or who is habitu-
ally truant from home or school . . . .

(Effective July 21, 2016, the relevant language applicable
here is still found in § 43-247(3)(b), but commencing July 1,
2017, the statute requires that the child be 11 years of age or
older.) No published case law in Nebraska has addressed the
application of § 43-276(2), as set forth above, to any juvenile
proceeding under § 43-247(3)(b). But, see, In re Interest of
Sandra 1., No. A-16-371, 2016 WL 6596097 (Neb. App. Nov.
8, 2016) (selected for posting to court website).

The State argues the County Attorney’s letter contained
a referral to services in fulfillment of the obligation under
§ 43-276(2).

1. ExHIBIT 3
[3] Hla argues the juvenile court erred in receiving exhibit
3 (County Attorney’s letter) over his hearsay and foundation
objections. The Nebraska Evidence Rules control adduction
of evidence at an adjudication hearing under the Nebraska
Juvenile Code. In re Interest of Ashley W., 284 Neb. 424, 821
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N.W.2d 706 (2012). See, also, Neb. Rev. Stat. § 43-279(1)
(Reissue 2008).

The undated typewritten letter was addressed to the “Parent(s)
or Guardian(s)” of Hla, whose name was handwritten. The let-
terhead said “Joe Kelly[,] Lancaster County Attorney” and
contained the seal of Lancaster County, Nebraska. The letter
concluded with:

Sincerely,

Joe Kelly

Lancaster County Attorney

[Signature of Alicia B. Henderson]

Alicia B. Henderson

Chief Deputy/Juvenile Division

Lancaster County Attorney’s Office
For the reasons set forth below, we conclude the juvenile court
did not err in admitting the letter into evidence.

(a) Hearsay

Hla asserts the County Attorney’s letter is hearsay and is
not admissible under any applicable hearsay exception. He
claims the State offered the letter to show that the County
Attorney referred Hla and his family to community-based
resources prior to the filing of the petition, as required by
§ 43-276(2).

[4] Apart from rulings under the residual hearsay exception,
we review for clear error the factual findings underpinning
a trial court’s hearsay ruling and review de novo the court’s
ultimate determination to admit evidence over a hearsay objec-
tion. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57
(2008). Here, the record shows only that the court overruled
the objection without explanation.

[5] Neb. Evid. R. 801, Neb. Rev. Stat. § 27-801(3) (Reissue
2016), defines hearsay as “a statement, other than one
made by the declarant while testifying at the trial or hear-
ing, offered in evidence to prove the truth of the matter
asserted[.]” One definition of “statement,” for the purposes of
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the Nebraska Evidence Rules, is “an oral or written assertion.”
Rule 801(1)(a).

[6,7] The Nebraska Supreme Court has stated, “If an out-of-
court statement is not offered for proving the truth of the facts
asserted, it is not hearsay.” State v. McCave, 282 Neb. 500,
531, 805 N.W.2d 290, 316-17 (2011). But it does not neces-
sarily follow that such a statement is admissible in a particular
case. Id. Apart from statements falling under the definitional
exclusions and statutory exceptions, the admissibility of an
out-of-court statement depends upon whether the statement is
offered for one or more recognized nonhearsay purposes rel-
evant to an issue in the case. /d.

[8] The State contends that the letter was offered for a
permissible, nonhearsay purpose. Specifically, that the let-
ter had legal significance, independent of the truth of the
matter asserted, because it qualified as a “verbal act.” Brief
for appellee at 7. “A verbal act is a statement that has legal
significance, i.e., it brings about a legal consequence simply
because it was spoken.” McCave, 282 Neb. at 531, 805 N.W.2d
at 317. “[W]ords that constitute a verbal act are not hearsay
even if they appear to be.” Id. Common examples of verbal
acts are words that constitute contractual agreements or terms,
or words that establish an agency relationship; they are words
that have legal significance independent of their truth. See
McCave, supra.

[9,10] Legal commentators have stated:

A verbal act is an utterance of an operative fact that
gives rise to legal consequences. Verbal acts, also known
as statements of legal consequence, are not hearsay,
because the statement is admitted merely to show that
it was actually made, not to prove the truth of what was
asserted in it.

5 Jack B. Weinstein & Margaret A. Berger, Weinstein’s Federal
Evidence, § 801.11[3] (Joseph M. McLaughlin ed., 2d ed.
2017). See, also, McCave, supra (where testimony is offered
to establish existence of statement rather than to prove truth of
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that statement, hearsay rule does not apply; this does not mean
that any out-of-court statement is admissible to show that it
was made; but nonhearsay purpose for offering statement does
exist when statement has legal significance because it was spo-
ken, independent of truth of matter asserted).

As another commentator has explained:

If the mere fact that the words were spoken creates,
alters, or completes a legal relationship then the asser-
tion is not hearsay. If the words spoken out-of-court have
a legal effect of their own, not hearsay. If the utterance
is the issue, not hearsay. Sometimes the words them-
selves are the issue (or, often more precisely, an issue).
Sometimes the words themselves are the principal fact in
controversy. Examples include:

¢ In a breach of contract action, the terms of a contract.

* In a defamation action, the allegedly libelous words.

*In an employment discrimination case, the
racially derogatory words that created the hostile work
environment.

* In a tort action for intentional infliction of emotional
distress, words used to inflict the distress.

e In a criminal action, words that are an element of a
crime . . . ; or words that are at issue in an affirmative
defense to a criminal action . . . .

These cases involve words that have a legal effect
that is not concerned with the out-of-court declarant’s
memory, perceptions, or honesty. In these cases, the link
between the words spoken out of court and the issues
in the case is direct, without having to travel through
the sincerity of the person who spoke the words or the
accuracy of that person’s perceptions or memory. This is
one way of looking at the question of whether counsel is
offering the out-of-court assertion to prove the truth of the
matter asserted or just to show that it was made.

G. Michael Fenner, The Hearsay Rule 25-26 (3d ed. 2013). See,
e.g., U.S. v. Dupree, 706 F.3d 131 (2d Cir. 2013) (statements
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that in themselves affect parties’ legal rights are not hearsay;
temporary restraining order issued to restrain defendant from
removing assets was not hearsay, as it was verbal act and
was offered as well to show defendant was on notice); State
v. McCave, 282 Neb. 500, 531, 805 N.W.2d 290, 317 (2011)
(defendant’s stepmother’s out-of-court statements giving
defendant permission to be on property were “verbal act[s]”
relevant to central issue in trespass case of whether defendant
intended to be on property knowing he was not licensed or
privileged to do so, and thus statements were not inadmissible
as hearsay).

In the instant case, the County Attorney’s letter was offered
to show that Hla and his family had been referred by the
County Attorney to community-based resources to help address
Hla’s truancy problem before a petition was filed. Whether the
letter had a legal effect does not depend upon the out-of-court
declarant’s credibility. See McCave, supra. And the letter had
independent legal significance because it shows that referrals
were made, but does not go to the truth of the matter asserted,
i.e., that the efforts and referrals were reasonable. The County
Attorney’s letter (exhibit 3) constituted a verbal act and was
not hearsay.

(b) Foundation

Exhibit 3 was admitted into evidence based on the testi-
mony of Gerber, an instructional coordinator at Hla’s school.
Hla contends that exhibit 3 should not have been admitted
because insufficient foundation was laid to authenticate the let-
ter. Specifically, he argues that Gerber was not the author of the
letter, and he “could not identify when the letter was drafted,
who drafted the letter, or properly attest to the accuracy and
validity of the signature.” Brief for appellant at 11. In support
of his argument, Hla cites to Richards v. McClure, 290 Neb.
124, 858 N.W.2d 841 (2015). However, the Richards case,
which involved an anonymous letter offered into evidence at
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a harassment protection order hearing, is factually distinguish-
able from the instant case.

[11] Although Hla argues that insufficient foundation
was laid via Gerber’s testimony to authenticate the County
Attorney’s letter, Hla fails to consider that the letter might be
self-authenticating under Neb. Evid. R. 902, Neb. Rev. Stat.
§ 27-902 (Reissue 2016). Rule 902 states in relevant part:

Extrinsic evidence of authenticity as a condition prec-
edent to admissibility is not required with respect to the
following:

(1) A document bearing a seal purporting to be that
of the United States, or of any state, district, common-
wealth, territory, or insular possession thereof, or the
Panama Canal Zone or the Trust Territory of the Pacific
Islands, or of a political subdivision, department, officer,
or agency thereof, and a signature purporting to be an
attestation or execution.

(Emphasis supplied.) Here, the document’s letterhead said “Joe
Kelly[,] Lancaster County Attorney” and contained the seal of
Lancaster County. It was signed by “Alicia B. Henderson[,]
Chief Deputy/Juvenile Division[,] Lancaster County Attorney’s
Office.” Thus, we conclude that the County Attorney’s letter
was self-authenticating under rule 902(1).

[12] Even if the letter was not self-authenticating under
rule 902(1), we would still find that the letter was properly
authenticated by Gerber’s testimony. Neb. Evid. R. 901, Neb.
Rev. Stat. § 27-901(1) (Reissue 2016), states, “The requirement
of authentication or identification as a condition precedent
to admissibility is satisfied by evidence sufficient to support
a finding that the matter in question is what its proponent
claims.” Rule 901 does not impose a high hurdle for authen-
tication or identification. State v. Elseman, 287 Neb. 134, 841
N.W.2d 225 (2014). A proponent of evidence is not required
to conclusively prove the genuineness of the evidence or to
rule out all possibilities inconsistent with authenticity. /d. If
the proponent’s showing is sufficient to support a finding that



- 133 -

25 NEBRASKA APPELLATE REPORTS
IN RE INTEREST OF HLA H.
Cite as 25 Neb. App. 118

the evidence is what it purports to be, the proponent has satis-
fied the requirement of rule 901(1). /d. Because authentication
rulings are necessarily fact specific, a trial court has discretion
to determine whether evidence has been properly authenti-
cated. /d.

[13] Authentication of letters may be provided by tes-
timony. See rule 901(2)(a). See, also, Richards, supra. To
properly authenticate a letter, the witness must provide per-
sonal knowledge regarding the important facts surrounding the
letter. Id. See State v. Timmerman, 240 Neb. 74, 480 N.W.2d
411 (1992).

Gerber testified that one of his job duties includes working
with students who are excessively absent. One of the “pri-
mary interventions” used with Hla was the collaborative plan
meeting held on October 26, 2015. The document identified
as exhibit 3 is the County Attorney’s letter that was provided
to Hla and his mother on October 26. Gerber stated that the
County Attorney provided the form letter, a copy of which is
printed out and given to all families during collaborative plan
meetings at the school; the letter outlines resources and places
to go for further information. Gerber’s testimony confirmed
the source of the letter and satisfied the requirement to show
the letter was what it claimed to be: a letter from the County
Attorney that was provided to the family of a child struggling
with attendance at school, referring them to available commu-
nity resources. Thus, the juvenile court did not err by receiving
the letter over Hla’s foundation objection.

2. REASONABLE EFFORTS

Hla argues that even if exhibit 3 was validly received, there
was insufficient evidence to find the County Attorney made
reasonable efforts to refer him and his family to community-
based services prior to filing the petition as required by
§ 43-276(2). Hla asserts the letter was insufficient to fulfill the
requirements of § 43-276(2), because it did “not give [him]
any information about services that will address the specific
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barriers that make attendance at school difficult.” Brief for
appellant at 14. He argues the letter “is a generic form letter,
given to every family that has a juvenile struggling with school
attendance,” and “[i]n this case, the letter was not even in a
language that the person it was given to could comprehend.”
Id. While it is true the letter is a form letter, that factor does
not disqualify its contents from consideration of the County
Attorney’s efforts under § 43-276(2).

[14,15] Section 43-276(2) requires the County Attorney to
“make reasonable efforts to refer the juvenile and family to
community-based resources available to address the juvenile’s
behaviors, provide crisis intervention, and maintain the juve-
nile safely in the home.” Statutory language is to be given its
plain and ordinary meaning; an appellate court will not resort
to interpretation to ascertain the meaning of statutory words
which are plain, direct, and unambiguous. In re Interest of
Danajah G. et al., 23 Neb. App. 244, 870 N.W.2d 432 (2015).
There is no ambiguity in the statute’s language; its meaning is
straightforward. We therefore review the record to determine
whether the County Attorney made reasonable efforts to refer
Hla and his family to community-based resources to address
matters related to Hla’s habitual truancy.

At the collaborative plan meeting, the school provided Hla
and Eh with the letter prepared by the County Attorney. The let-
ter specifically requested that the family “review the ‘Lancaster
County Resource Guide’ found under ‘Community Resources’
on LPS’s Parent Page at http://www.lps.org/parents/.” The
letter advised the family to follow up with any programs
described in the guide that “may help you address your stu-
dent’s behaviors, provide crisis intervention, and maintain your
student safely in your home.” The letter also stated, “If you
need help accessing any of those resources or determine that
some other kind of assistance would be most beneficial to your
family, we ask that you work closely with your school as part
of the collaborative planning process.” The letter also advised
that there is a person on staff at the “Lincoln/Lancaster County
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Human Services Office” who can assist the family in accessing
resources or determining whether other resources are available
to address “any barriers” to the student’s regular attendance at
school. The telephone number and office hours of the “Truancy
Resource Specialist” were provided.

Gerber testified this letter was provided to Hla and his
mother at the collaborative plan meeting in an effort to improve
attendance. He confirmed the letter was meant to serve as a
way to assist the family in getting the necessary community
services. Both Hla and Eh signed the collaborative plan. And
Eh initialed Hla’s collaborative plan confirming her receipt
of the letter. Eh’s initials appear in the blank line next to
this statement in the plan: “7. Provided a copy of the County
Attorney Community-Based Resources Referral Letter to the
family, as indicated by their initials. Parent/Guardian initials
___.” Eh testified that at the meeting, an interpreter told her
how to access the services mentioned in the letter and gave
her a telephone number to use “for help.” When asked at the
meeting if she had any questions about the letter, Eh said she
did not have any questions. Hla was also present for this meet-
ing and asked no questions about the information contained in
the letter.

It is important to note that in this case, when Hla, Eh, and
school officials went through the collaborative plan, no specific
barriers to Hla’s attendance were identified. The collaborative
plan states that the attendees considered the following to reduce
barriers to improve attendance: illness, educational counseling,
educational evaluation, referral to community agencies for eco-
nomic services, family or individual counseling, and assisting
the family in working with community services. It was deter-
mined that illness was not a barrier to attendance, and it was
further determined that none of the listed actions were needed
“to reduce barriers to improve regular attendance.” Therefore,
it is unclear how the letter failed to “give [Hla] any informa-
tion about services that will address the specific barriers that
make attendance at school difficult,” brief for appellant at 14,
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when no barriers were identified or otherwise discussed by Hla
or his mother at the meeting.

Furthermore, we do not find the language barrier to be an
issue in this case. As noted previously, Hla does not raise
this issue as to his own understanding of the letter’s content;
rather, he focuses on Eh’s inability to understand the letter. Eh
was given a copy of the letter at the October 2015 meeting.
Although the letter was not written in Eh’s native language, Eh
testified that the interpreter told her how to access the services
mentioned in the letter. And when asked at the meeting if she
had any questions about the letter, Eh said she did not have
any questions. Additionally, Gerber testified the contents of the
letter could be translated at the request of the family. And Eh
testified the interpreter gave Eh her (the interpreter’s) personal
telephone number. Finally, when Eh was asked if she used an
interpreter “for anything outside of school,” she said, “Yes.”
Hla and his family clearly had sufficient resources available to
them to have the letter translated if necessary and to help them
access any necessary community programs. However, Gerber
testified neither Hla nor Eh requested additional services or
“supports” from the school to help improve Hla’s attendance.
Had additional services or support been requested, Gerber said
he would have assisted the family in making connections with
the appropriate resources.

The record before us reveals that the County Attorney and
the school engaged in a coordinated effort to refer community-
based resources to Hla and his family to help correct attend-
ance problems before a petition for habitual truancy was filed
in the juvenile court. The County Attorney’s letter referred
the family to various available community-based resources,
which included website resources, as well as specific contact
information for a “Truancy Resource Specialist.” Hla and
his family were provided an opportunity to ask questions
about the resources at the collaborative plan meeting, and they
could have sought additional help with regard to accessing
those resources. Also, the interpreter at the meeting provided
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personal contact information for further assistance to the fam-
ily. Upon our de novo review, we find there was sufficient evi-
dence that the County Attorney complied with the “reasonable
efforts” requirement of § 43-276(2) as applied to the habitual
truancy provision of § 43-247(3)(b). To be clear, this court’s
conclusion with regard to the County Attorney’s “reasonable
efforts” in this case is limited solely to efforts pertaining to
habitual truancy and not to other juvenile behaviors encom-
passed by § 43-247(3)(b).

VI. CONCLUSION

For the reasons stated above, we find the County Attorney
met the statutory obligation under § 43-276(2) as applied to
the habitual truancy provision of § 43-247(3)(b). We further
find the juvenile court properly adjudicated Hla as a juvenile
within the meaning § 43-247(3)(b) for being habitually truant
from school.

AFFIRMED.
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Constitutional Law: Waiver: Appeal and Error. In determining
whether a defendant’s waiver of a statutory or constitutional right was
voluntary, knowing, and intelligent, an appellate court applies a clearly
erroneous standard of review.

Sentences: Appeal and Error. An appellate court will not disturb a
sentence imposed within the statutory limits unless the trial court abused
its discretion.

Sentences: Words and Phrases: Appeal and Error. An appellate court
reviews criminal sentences for an abuse of discretion, which occurs
when a trial court’s decision is based upon reasons that are untenable
or unreasonable or if its action is clearly against justice or conscience,
reason, and evidence.
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Appeal and Error. Whether a claim of ineffective assistance of trial
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which turns upon the sufficiency of the record to address the claim
without an evidentiary hearing or whether the claim rests solely on the
interpretation of a statute or constitutional requirement.

Criminal Law: Presentence Reports. The plain language of Neb. Rev.
Stat. § 29-2261(1) (Reissue 2016) provides that a presentence investiga-
tion is generally required in felony cases; however, there are exceptions
under which such an investigation is unnecessary.
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9. Sentences. In imposing a sentence, a sentencing judge should consider
the defendant’s (1) age, (2) mentality, (3) education and experience, (4)
social and cultural background, (5) past criminal record or record of
law-abiding conduct, and (6) motivation for the offense, as well as (7)
the nature of the offense and (8) the amount of violence involved in the
commission of the crime.

10. . Neb. Rev. Stat. § 29-2204 (Reissue 2016) requires a sentence for
a Class II felony to have different minimum and maximum terms of
imprisonment.

11. Sentences: Time. Neb. Rev. Stat. § 29-2204 (Reissue 2016) is not effec-
tive unless the offense was committed on or after August 30, 2015.

12. : . When an element of the charged offense occurred prior to
August 30, 2015, Neb. Rev. Stat. § 29-2204 (Reissue 2016) does not
apply to the defendant’s sentence.

13. Sentences. A sentence with the same minimum term and maximum term
is an indeterminate sentence.

14. Effectiveness of Counsel: Appeal and Error. When a defendant’s trial
counsel is different from his or her counsel on direct appeal, the defend-
ant must raise on direct appeal any issue of trial counsel’s ineffective
performance which is known to the defendant or is apparent from the
record. Otherwise, the issue will be procedurally barred.

15. Effectiveness of Counsel: Proof. To prevail on a claim of ineffective
assistance of counsel under Strickland v. Washington, 466 U.S. 668,
104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), the defendant must show that
counsel’s performance was deficient and that this deficient performance
actually prejudiced his or her defense.

16. Effectiveness of Counsel: Proof: Appeal and Error. General allega-
tions that trial counsel performed deficiently or that trial counsel was
ineffective are insufficient to raise an ineffective assistance claim on
direct appeal and thereby preserve the issue for later review.
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ARTERBURN, Judge.
[. INTRODUCTION

Brian P. Robeson appeals from his plea-based conviction
for first degree sexual assault. On appeal, Robeson asserts
that the district court erred in imposing an excessive sentence
and in sentencing him without first obtaining a presentence
investigation report. Robeson also asserts that he received inef-
fective assistance of counsel. For the reasons set forth herein,
we affirm.

II. BACKGROUND

On January 4, 2016, the State filed an information charg-
ing Robeson with two counts of first degree sexual assault
of a child, in violation of Neb. Rev. Stat. § 28-319.01(1)(b)
(Reissue 2016), each a Class IB felony. On September 22, a
hearing was held. At this hearing, defense counsel informed
the district court that a plea agreement had been reached.
Counsel indicated that as a part of the plea agreement, Robeson
would plead guilty to one count of first degree sexual assault,
as alleged in the amended information. The State was granted
leave to file an amended information charging Robeson with
two counts of first degree sexual assault, in violation of Neb.
Rev. Stat. § 28-319(1)(c) (Reissue 2016), each a Class Il
felony. The State agreed to dismiss the second count of first
degree sexual assault alleged in the amended information as
a part of the plea agreement. Also as a part of the plea agree-
ment, Robeson and the State would jointly recommend a sen-
tence of 40 to 40 years’ imprisonment.

The State provided a factual basis for Robeson’s plea to
first degree sexual assault. According to that factual basis,
Robeson was a teacher who began a romantic relationship
with one of his seventh grade students. Robeson was ini-
tially the victim’s mentor, but the relationship escalated into
their kissing and having sexual intercourse on multiple occa-
sions. When the victim was interviewed, she said that she
and Robeson were dating and that she planned on marry-
ing him and having children with him. When Robeson was
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interviewed by law enforcement, he admitted that he loved the
victim and was not ashamed of his relationship with her. He
described that he began talking to the victim when she was
12 years old but did not begin intimate contact with her until
she was 13 years old. He admitted that he engaged in sexual
intercourse with the victim at various locations, including her
house and his car. Robeson was 34 to 35 years old during this
time, and the victim was 13 to 14 years old. The sexual pen-
etration occurred “[o]n or about” September 1, 2014, through
December 27, 2015.

The district court found that Robeson understood the nature
of the charge against him and the possible sentence; that
his plea was made freely, knowingly, intelligently, and vol-
untarily; and that the factual basis supported his plea. The
court then accepted Robeson’s guilty plea to first degree
sexual assault.

After the court accepted Robeson’s guilty plea, defense
counsel indicated to the court that “in light of the plea agree-
ment we’re asking for an expedited sentencing.” The court then
confirmed with counsel that Robeson was waiving his right to
have a presentence investigation report completed.

A sentencing hearing was held on October 11, 2016. At
the start of this hearing, defense counsel asked the court for
“a short postponement” of sentencing. The court denied this
request. Defense counsel and Robeson then provided statements
to the court wherein each asked for leniency and “mercy” from
the court. In fact, defense counsel specifically asked the court
to consider a minimum sentence that is “slightly less” than the
minimum of 40 years’ imprisonment the parties had agreed to
recommend as part of the plea agreement.

In response to the statements of defense counsel and
Robeson, both the State and the district court questioned
whether Robeson wished to withdraw his plea so that he did
not have to agree to jointly recommend a sentence of 40 to 40
years’ imprisonment. The court indicated to Robeson that it
was “not going to consider less than the plea agreement as that
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was the plea agreement.” Robeson briefly spoke with counsel
and then explicitly indicated that he did not want to withdraw
his plea. He also stated as follows:

Before the sentence | talked at length with my lawyer
about the 40 to 40 and how I just wanted a chance to
parole and how I didn’t agree with it, but I felt stuck. I
felt that that was the best I was going to get. All I did
was come here today to try and plead with you to please
understand the situation and to give me a chance at
parole. I’'m not trying to undermine anybody, the State or
anything for [the] family [of the victim]. And I certainly
don’t want to put them through any more.

The court sentenced Robeson to 40 to 40 years’ imprisonment.
Robeson appeals.

III. ASSIGNMENTS OF ERROR

On appeal, Robeson asserts that the district court erred in
(1) sentencing Robeson without first obtaining a presentence
investigation report, (2) imposing an excessive sentence which
did not take into account the mitigating factors present in
the case, and (3) imposing a minimum sentence that was the
same as the maximum sentence. Robeson also asserts that
he received ineffective assistance of counsel when counsel
advised him to enter into the plea agreement with the State
and failed to request the completion of a presentence investiga-
tion report.

IV. STANDARD OF REVIEW

[1] In determining whether a defendant’s waiver of a statu-
tory or constitutional right was voluntary, knowing, and intel-
ligent, an appellate court applies a clearly erroneous stan-
dard of review. State v. Qualls, 284 Neb. 929, 824 N.W.2d
362 (2012).

[2,3] An appellate court will not disturb a sentence imposed
within the statutory limits unless the trial court abused its
discretion. State v. Wilkinson, 293 Neb. 876, 881 N.W.2d 850
(2016). An appellate court reviews criminal sentences for an
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abuse of discretion, which occurs when a trial court’s deci-
sion is based upon reasons that are untenable or unreasonable
or if its action is clearly against justice or conscience, reason,
and evidence. State v. Collins, 292 Neb. 602, 873 N.W.2d
657 (2016).

[4] Whether a claim of ineffective assistance of trial coun-
sel can be determined on direct appeal presents a question of
law, which turns upon the sufficiency of the record to address
the claim without an evidentiary hearing or whether the claim
rests solely on the interpretation of a statute or constitutional
requirement. See State v. Burries, 297 Neb. 367, 900 N.W.2d
483 (2017). We determine as a matter of law whether the
record conclusively shows that (1) a defense counsel’s per-
formance was deficient or (2) a defendant was or was not
prejudiced by a defense counsel’s alleged deficient perform-
ance. /d.

V. ANALYSIS

1. IMPOSING SENTENCE WITHOUT
PRESENTENCE INVESTIGATION REPORT
After the district court accepted Robeson’s guilty plea at the
September 2016 hearing, the following discussion was had:

[The court:] I’'m going to continue sentencing, not
order — I think by agreement of the parties, the Court is
not going to order a presentence investigation report, is
that correct?

[The State:] Yes, Your Honor, we would — the State
would just ask for a period of time before sentencing to
allow for victim impact statements to be provided by the
victim and her family.

[Defense counsel:] And Judge, in light of the plea
agreement we’re asking for an expedited sentencing, that
is true.

THE COURT: And your client is waiving his right
to have a presentence investigative report be done, is
that correct?

[Defense counsel:] Yes.
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THE COURT: Okay. I will continue this matter for an
expedited sentencing to allow the State — in order to get
victim impacts. And for . . . Robeson to get anything he
wants the Court to consider for sentencing. And in light
of the plea agreement I think an expedited sentencing
is warranted.

On appeal, Robeson challenges the district court’s decision
to impose a sentence without first requiring Robeson to par-
ticipate in a presentence investigation. Specifically, Robeson
alleges that he did not validly waive his right to a presentence
investigation report and that, as a result, the court was required
to order that a presentence investigation report be completed.
Upon our review, we do not find that the district court erred in
concluding that Robeson validly waived his right to a presen-
tence investigation report.

[5] Neb. Rev. Stat. § 29-2261(1) (Reissue 2016) provides
that unless it is impractical to do so, when an offender has
been convicted of a felony, the court shall not impose sen-
tence without first ordering a presentence investigation of the
offender and according due consideration to a written report
of such investigation. The plain language of § 29-2261(1) pro-
vides that a presentence investigation is generally required in
felony cases; however, there are exceptions under which such
an investigation is unnecessary.

[6,7] The first such exception is set out in § 29-2261(1)
itself; an investigation is not necessary if it would be “imprac-
tical.” The Nebraska Supreme Court has explained that a
presentence investigation may be impractical where another
investigation had just been completed. See State v. Qualls, 284
Neb. 929, 824 N.W.2d 362 (2012). In addition to the statutory
exception, the Supreme Court has held that such a presen-
tence investigation may be waived. See id. See, also, State v.
Tolbert, 223 Neb. 794, 394 N.W.2d 288 (1986). A waiver is
defined as

the voluntary and intentional relinquishment of a known
right, privilege, or claim, and may be demonstrated by
or inferred from a person’s conduct. . . . A voluntary
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waiver, knowingly and intelligently made, must affirma-
tively appear from the record, before a court may con-
clude that a defendant has waived a right constitutionally
guaranteed or granted by statute.
State v. Kennedy, 224 Neb. 164, 170, 396 N.W.2d 722, 726
(1986) (citations omitted).

[8] At the September 2016 hearing, the district court spe-
cifically asked whether it was Robeson’s intention to waive his
right to a presentence investigation report. Robeson’s counsel
answered in the affirmative. We note that contrary to Robeson’s
assertions in his brief on appeal, the fact that Robeson, himself,
did not affirmatively waive his right to the presentence inves-
tigation report is not determinative. The Nebraska Supreme
Court has previously held that a defendant may waive a right
by silently acquiescing to the waiver given by his counsel,
and by failing to object and raise the issue to a trial court. See
Sedlacek v. State, 147 Neb. 834, 25 N.W.2d 533 (1946). See,
also, State v. Sayers, 211 Neb. 555, 319 N.W.2d 438 (1982)
(noting that courts have found implied acquiescence of defend-
ant’s rights when counsel speaks on defendant’s behalf and
defendant is present, but remains silent).

In his brief on appeal, Robeson acknowledges that counsel
did agree that Robeson was waiving his right to the presen-
tence investigation report. However, he asserts that such a
waiver was not knowingly and voluntarily given, because he
was not properly informed of certain facts, including that a
presentence investigation report is mandatory prior to a felony
sentencing. In addition, Robeson asserts that the court failed to
“make any inquiry into whether . . . Robeson understood this
right but nonetheless wished to waive it.” Brief for appellant
at 11. To support his assertions, Robeson relies on this court’s
decision in State v. Kellogg, 10 Neb. App. 557, 633 N.W.2d
916 (2001).

In State v. Kellogg, supra, the defendant pled no contest to
a burglary charge and pled guilty to two forgery charges. After
the trial court accepted the pleas, both the State and defense
counsel indicated their request that the defendant undergo a
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“‘90-day evaluation at the Department of Corrections.’” Id. at
558, 633 N.W.2d at 918. The plea hearing was concluded “with
no one ever mentioning ‘presentence report’ or ‘presentence
investigation,”” and no presentence investigation was ever
completed prior to sentencing. /d. at 559, 633 N.W.2d at 919.
On appeal, the defendant argued that he received ineffective
assistance of counsel because trial counsel did not request a
presentence investigation.

In our analysis in Kellogg, we found that the defendant did
not waive his right to a presentence investigation, because “the
record lacks any showing that [he] was aware that a presen-
tence investigation was mandatory before a felony sentenc-
ing . . . nor does the record show that [he] was aware that
having such an investigation was his ‘right’ . . . .” Id. at 565,
633 N.W.2d at 923. We stated, “The fact that a presentence
investigation was never even discussed in this entire plea-
taking and sentencing process is of no small consequence and
also precludes a finding that there was a waiver.” Id. at 566,
633 N.W.2d at 923. Ultimately, we concluded that the court
erred in sentencing the defendant without having a presentence
investigation and without a valid waiver thereof on the record.
State v. Kellogg, supra. We vacated the sentence imposed and
remanded the cause to the district court with directions to have
a presentence investigation completed and then to resentence
the defendant. /d.

We find the facts of State v. Kellogg, supra, to be distin-
guishable from the facts presented by this case. In Kellogg,
a presentence investigation was never even mentioned to the
defendant. Accordingly, he was never informed that he had a
right to such an investigation prior to sentencing. Here, during
the September 2016 hearing, the court specifically inquired
whether Robeson was waiving his “right” to a presentence
investigation report. Defense counsel indicated that Robeson
was waiving his right, and Robeson did not contest counsel’s
statement. As such, the record in this case clearly indicates
that, at the least, Robeson knew he had a right to a presentence
investigation report.
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We find the facts of this case to be more akin to the facts in
State v. Qualls, 284 Neb. 929, 824 N.W.2d 362 (2012). In that
case, the defendant pled guilty to theft by deception. After the
court accepted the defendant’s plea, the court inquired about
whether the defendant wished to have a presentence investiga-
tion report completed prior to sentencing:

“I do need to advise you that since this is a felony offense,
you do have a right to have a presentence investigation
report prepared in this case.
“Your attorney has indicated that you wish to waive
that right and have me do sentencing based upon, I
believe, the reports and your criminal history and then
any other information you wish to present.
“Do you wish to waive your right to a presentence
report, sir?”
Id. at 930, 824 N.W.2d at 363. The defendant indicated that
he did wish to waive his right to the presentence investigation
report. He also indicated that no one had threatened him or
promised him anything in order to induce his waiver and that
his waiver was freely and voluntarily given.

On appeal, the defendant argued that the court’s advisory
was insufficient to inform him of his right to a presentence
investigation report. State v. Qualls, supra. Specifically, he
asserted that he was not informed that a presentence inves-
tigation report was mandatory, that the lack of a presen-
tence investigation report would mean that an appellate court
would not have the benefit of the contents of such a report,
and that the sentencing court was unable to consider all of
the relevant factors without such a report. The Supreme Court
found his assertion to be without merit. The court stated
that “‘a formalistic litany is not required’” to establish the
waiver of a statutory right and that a review of the totality
of the circumstances established that the defendant had been
adequately informed of his right to a presentence investiga-
tion report and had validly waived that right. /d. at 935, 824
N.W.2d at 366.
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Clearly, in State v. Qualls, supra, the district court’s dis-
cussion of the defendant’s right to a presentence investigation
report prior to sentencing was more thorough than the dis-
trict court’s discussion with Robeson at the September 2016
hearing. In fact, we believe that the discussion elicited by
the district court in Qualls is the better practice, as the court
more clearly explained the defendant’s right to a presentence
investigation report and established the defendant’s wvalid
waiver of that right by eliciting a response directly from the
defendant. However, given the totality of the circumstances
present in this case, we find the district court’s discussion
about Robeson’s right to a presentence investigation report
and defense counsel’s representation that Robeson was waiv-
ing that right was sufficient to establish a valid waiver of
that right. Robeson was clearly informed he had the right to
a presentence investigation report, and his counsel indicated
Robeson’s desire to waive that right without any further dis-
cussion or objection by Robeson. Moreover, Robeson had
previously indicated his desire to have an expedited sentenc-
ing hearing, and as part of his plea agreement, he had jointly
recommended a sentence to the district court. At the sentenc-
ing hearing, Robeson’s counsel asked for a postponement, but
this request did not appear to be based on a desire to obtain
a presentence investigation report. After the request for the
postponement was denied, counsel indicated that he knew
of “no other” legal reason why the court should not impose
a sentence at that time. Robeson remained silent during this
exchange and, as such, appeared to agree with his counsel’s
statement. Later, both Robeson and his counsel were permit-
ted to provide the court with lengthy statements about the
mitigating factors present in the case and about Robeson’s
present circumstances.

While the district court could have been more thorough in
its discussion with Robeson about his right to a presentence
investigation report, on these facts, we cannot say that the
court clearly erred in finding that Robeson’s waiver of his right
to that report was valid.
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2. EXCESSIVE SENTENCE

Robeson asserts that the district court imposed an exces-
sive sentence because it failed to “seriously consider all of
the mitigating factors” present in this case, brief for appellant
at 17, including his young age and ability to be rehabilitated,
his level of education and his career as a teacher, his difficult
childhood, his struggle with alcoholism, his lack of intent to
harm the victim, his strong relationship with his young chil-
dren, his lack of a violent criminal history, and his cooperation
with authorities. Upon our review, we conclude that Robeson’s
assertion has no merit.

Robeson pled guilty to first degree sexual assault, a Class II
felony. A Class II felony is punishable by 1 to 50 years’ impris-
onment. See Neb. Rev. Stat. § 28-105 (Reissue 2016). Robeson
was sentenced to 40 to 40 years’ imprisonment. As such, his
sentence was clearly within the statutory limits.

Where a sentence imposed within the statutory limits is
alleged on appeal to be excessive, an appellate court must
determine whether the sentencing court abused its discretion
in considering and applying the relevant factors as well as
any applicable legal principles in determining the sentence to
be imposed. State v. Collins, 292 Neb. 602, 8§73 N.W.2d 657
(2016). An appellate court reviews criminal sentences for an
abuse of discretion, which occurs when a trial court’s decision
is based upon reasons that are untenable or unreasonable or if
its action is clearly against justice or conscience, reason, and
evidence. /d.

[9] In imposing a sentence, a sentencing judge should con-
sider the defendant’s (1) age, (2) mentality, (3) education and
experience, (4) social and cultural background, (5) past crimi-
nal record or record of law-abiding conduct, and (6) motivation
for the offense, as well as (7) the nature of the offense and
(8) the amount of violence involved in the commission of the
crime. /d.

At the outset of our analysis, we note that Robeson
jointly recommended that he receive a sentence of 40 to 40
years’ imprisonment as a part of his plea agreement. Given
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Robeson’s decision to recommend the sentence that he is now
challenging as excessive, we do not disagree with the State’s
assertion that Robeson’s argument on appeal is “disingenu-
ous.” Brief for appellee at 10.

Moreover, our review of the record reveals that both
Robeson and his trial counsel were given the opportunity
to make lengthy statements prior to Robeson’s sentencing.
During these statements, Robeson and his counsel directed
the court’s attention to all of the mitigating factors present in
this case. Prior to imposing sentence, the district court stated,
“In order to determine an appropriate sentence I’ve taken into
consideration all of the information and argument presented

here today . . . .” The court went on to state that based upon its
consideration of Robeson’s “age, mentality, education, expe-
rience, . . . background, past criminal record, nature of this

offense, and motivation for this offense, the Court is going to
go along with the agreement.” The court’s comments during
the sentencing hearing refute Robeson’s assertion on appeal
that the court failed to consider all of the relevant mitigating
factors present in this case.

Upon our review, we find that Robeson’s sentence is not
excessive or an abuse of discretion and is therefore affirmed.

3. IMPOSING IDENTICAL MINIMUM AND
MaAxiMUM TERMS OF IMPRISONMENT

Robeson also asserts that the district court erred in impos-
ing a sentence of 40 to 40 years’ imprisonment because
the imposition of “a sentence with identical minimum and
maximum terms of imprisonment” violates Neb. Rev. Stat.
§ 29-2204(1) (Reissue 2016) and because such a sentence is
“a de facto determinate sentence,” which does not provide an
opportunity for Robeson to be paroled within a reasonable
time. Brief for appellant at 26.

(a) § 29-2204
[10] The most recent version of § 29-2204 provides, in part,
that when a defendant is sentenced on a Class II felony, the
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sentencing court “shall fix the minimum and the maximum
terms of the sentence to be served within the limits provided
by law” and the minimum sentence ‘“shall be any term of
years less than the maximum term imposed by the court.” This
language was included in § 29-2204 as part of the sentencing
changes made by 2015 Neb. Laws, L.B. 605. Based upon our
reading of the revised language of this section, we agree with
Robeson’s assertion that the most recent version of § 29-2204
requires a sentence for a Class II felony to have different
minimum and maximum terms of imprisonment. However,
we disagree with Robeson’s assertion that the requirements of
§ 29-2204 apply to his sentence in this case.
[11] Neb. Rev. Stat. § 28-116 (Reissue 2016) states in part:
The changes made to the sections listed in this section
by Laws 2015, LB605, shall not apply to any offense
committed prior to August 30, 2015. Any such offense
shall be construed and punished according to the provi-
sions of law existing at the time the offense was com-
mitted. For purposes of this section, an offense shall
be deemed to have been committed prior to August 30,
2015, if any element of the offense occurred prior to
such date.
The statute then lists sections subject to the provision. Section
29-2204 is one of the sections listed within § 28-116. As such,
the recent revisions made to the language of § 29-2204 are not
effective unless the offense was committed on or after August
30, 2015.

Here, the amended information alleged that “[o]n or about”
September 1, 2014, through December 27, 2015, Robeson
subjected the victim to sexual penetration. It is not clear from
the language of the amended information or from any other
facts provided in our record exactly what dates Robeson sub-
jected the victim to sexual penetration; although, it is clear
that Robeson engaged in sexual penetration with the victim on
multiple occasions. A careful reading of the language of the
amended information indicates that the multiple acts of sexual
penetration occurred beginning on September 1, 2014, and
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continued through December 27, 2015. As such, we can assume
that an element of the offense Robeson was charged with
occurred prior to August 30, 2015. We note that Robeson did
not challenge the alleged time period of when the penetration
occurred when he entered his plea to the amended charge.

[12] When an element of the charged offense occurred prior
to August 30, 2015, the changes to § 29-2204 do not apply to
the defendant’s sentence. Robeson’s sentence of 40 to 40 years’
imprisonment is a valid sentence under the prior statutory
scheme. See Neb. Rev. Stat. § 29-2204 (Cum. Supp. 2014).

(b) De Facto Determinate Sentence

Robeson also argues that the court’s decision to sentence
him with identical minimum and maximum terms of imprison-
ment was an abuse of discretion, because such a sentence is a
de facto determinate sentence which does not provide him with
the opportunity for parole within a reasonable time.

[13] Robeson’s sentence of 40 to 40 years’ imprisonment is
not a de facto determinate sentence. The Nebraska Supreme
Court has previously found that a sentence with the same mini-
mum term and maximum term is an indeterminate sentence.
The court stated, “In Nebraska, the fact that the minimum term
and maximum term of a sentence are the same does not affect
the sentence’s status as an indeterminate sentence.” State v.
Artis, 296 Neb. 606, 607, 894 N.W.2d 349, 350 (2017) (supple-
mental opinion). Moreover, as we discussed above, Robeson
agreed to jointly recommend a sentence of 40 to 40 years’
imprisonment as a part of his plea agreement. Because he
recommended this sentence, it is disingenuous for him to now
argue that the district court erred in accepting his recommenda-
tion. Had Robeson wished to have a meaningful opportunity
to obtain parole in a reasonable period of time, he was free to
reject the plea agreement and not recommend a sentence of 40
to 40 years’ imprisonment.

Robeson’s claims that the district court erred in imposing
identical minimum and maximum terms of imprisonment are
without merit.
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4. INEFFECTIVE ASSISTANCE
OF TrRiAL COUNSEL

[14] Robeson is represented in this direct appeal by differ-
ent counsel than the counsel who represented him at the trial
level. When a defendant’s trial counsel is different from his
or her counsel on direct appeal, the defendant must raise on
direct appeal any issue of trial counsel’s ineffective perform-
ance which is known to the defendant or is apparent from the
record. Otherwise, the issue will be procedurally barred. State
v. Casares, 291 Neb. 150, 864 N.W.2d 667 (2015).

[15] To prevail on a claim of ineffective assistance of coun-
sel under Strickland v. Washington, 466 U.S. 668, 104 S. Ct.
2052, 80 L. Ed. 2d 674 (1984), the defendant must show that
counsel’s performance was deficient and that this deficient
performance actually prejudiced his or her defense. State v.
Ortega, 290 Neb. 172, 859 N.W.2d 305 (2015).

[16] A claim of ineffective assistance of counsel need not be
dismissed merely because it is made on direct appeal. State v.
Casares, supra. The determining factor is whether the record
is sufficient to adequately review the question. /d. When the
claim is raised in a direct appeal, the appellant is not required
to allege prejudice; however, an appellant must make specific
allegations of the conduct that he or she claims constitutes
deficient performance by trial counsel. /d. General allegations
that trial counsel performed deficiently or that trial counsel
was ineffective are insufficient to raise an ineffective assist-
ance claim on direct appeal and thereby preserve the issue for
later review. /d.

Appellate courts have generally reached ineffective assist-
ance of counsel claims on direct appeal only in those instances
where it was clear from the record that such claims were with-
out merit or in the rare case where trial counsel’s error was so
egregious and resulted in such a high level of prejudice that
no tactic or strategy could overcome the effect of the error,
which effect was a fundamentally unfair trial. /d. An ineffec-
tive assistance of counsel claim made on direct appeal can be
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found to be without merit if the record establishes that trial
counsel’s performance was not deficient or that the appellant
could not establish prejudice. Id. See, also, State v. Filholm,
287 Neb. 763, 848 N.W.2d 571 (2014).

Robeson raises two allegations of ineffective assistance
of trial counsel in this appeal. We address each allegation
in turn.

(a) Advice to Accept Plea Agreement

Robeson asserts his trial counsel rendered deficient per-
formance by advising him to accept “the terms of the plea
agreement and agreeing to a lengthy and unwarranted rec-
ommended sentence.” Brief for appellant at 14. Although
our record does not contain Robeson’s conversations with
trial counsel prior to the entry of his guilty plea, the record
does affirmatively refute his claim of ineffective assistance
of counsel because it demonstrates that his plea was entered
knowingly, understandingly, intelligently, and voluntarily, and
it establishes the benefit Robeson received by entering this
plea. Given our reading of the record, we conclude that
Robeson cannot demonstrate that he was prejudiced by any
advice counsel gave him regarding accepting the terms of the
plea agreement.

At the plea hearing, Robeson indicated that his guilty plea
was his “own free and voluntary act.” He told the court that he
had discussed the plea with defense counsel and that he was
satisfied with defense counsel’s representation. We also note
that at the sentencing hearing, Robeson repeatedly reaffirmed
his decision to plead guilty to first degree sexual assault and
to accept the terms of the plea agreement, even when he was
given a chance to change his mind.

In addition, in light of the available evidence against him,
the plea agreement benefited Robeson. Initially, Robeson was
charged with two counts of first degree sexual assault of a
child, each a Class IB felony. As a result of the plea agree-
ment, Robeson was allowed to plead guilty to one count of
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first degree sexual assault, a Class II felony. Robeson had
confessed to the acts which resulted in the charges against him,
and the victim was capable of testifying against him. As such,
if Robeson had gone to trial on the original charges, there was
a strong possibility that he would have been convicted of two
Class IB felonies. His agreement to jointly recommend a sen-
tence of 40 to 40 years’ imprisonment was arguably based on
his recognition that he could have been sentenced to a much
longer period of incarceration if he chose to go to trial on the
original charges rather than pleading guilty to one, reduced
charge pursuant to the terms of the plea agreement.

We conclude that Robeson cannot show that he was preju-
diced by any advice his trial counsel provided regarding his
acceptance of the plea agreement. As such, we conclude that
this assertion of ineffective assistance of trial counsel is with-
out merit.

(b) Failure to Request Presentence
Investigation Report

Robeson asserts his trial counsel rendered deficient per-
formance by failing to request that a presentence investiga-
tion report be completed prior to sentencing. Although our
record does reflect that Robeson waived his right to a pre-
sentence investigation report, the record does not reflect the
conversations Robeson had with trial counsel prior to entering
this waiver. In addition, as we discussed above, the district
court did not specifically ask Robeson on the record if he
was waiving his right to the presentence investigation report
knowingly, voluntarily, and intelligently. The court also did
not ask him if he had a chance to discuss the waiver with his
counsel. Accordingly, we are unable to discern whether or
to what extent counsel’s advice played a role in Robeson’s
decision to waive his right to the presentence investigation
report. Essentially, the record is insufficient for this court to
consider this allegation of ineffective assistance of counsel on
direct appeal.
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VI. CONCLUSION

Upon our review, we conclude that the district court did not
err in accepting the jointly recommended sentence of 40 to
40 years’ imprisonment and sentencing Robeson accordingly.
In addition, we find that Robeson did not receive ineffective
assistance of counsel when counsel advised him to accept
the plea agreement. We find that the record is insufficient to
address Robeson’s claim that his counsel was also ineffective
in advising him to waive his right to a presentence investiga-
tion report.

AFFIRMED
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1. Judgments: Injunction: Appeal and Error. A protection order is anal-
ogous to an injunction. Accordingly, the grant or denial of a protection
order is reviewed de novo on the record.

2. : : . In ade novo review of a protection order, an appel-
late court reaches conclusions independent of the factual findings of
the trial court. However, where the credible evidence is in conflict on a
material issue of fact, the appellate court considers and may give weight
to the circumstances that the trial judge heard and observed the wit-
nesses and accepted one version of the facts rather than another.

3. Statutes: Appeal and Error. Appellate courts give statutory language
its plain and ordinary meaning and will not resort to interpretation to
ascertain the meaning of statutory words which are plain, direct, and
unambiguous.

Appeals from the District Court for Merrick County:
RACHEL A. DAUGHERTY, Judge. Reversed and remanded with
directions.

Charles R. Maser for appellant.
Paul A. Clark, of Clark & Curry, P.C., for appellees.
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MoORE, Chief Judge.
INTRODUCTION

Douglas D. Hahn appeals from harassment protection orders
entered by the district court for Merrick County finding that
the ex parte harassment orders entered against Hahn for the
protection of Abbie Knopik and Lance Greenwood are to
remain in effect until October 26 and November 3, 2017,
respectively. Hahn argues insufficient evidence was provided
to support issuance of the protection orders. Specifically, Hahn
argues his actions did not amount to a course of harassing
conduct, a statutory requirement for issuance of harassment
protection orders. Finding no such course of conduct, we
reverse, and remand with directions to vacate the harassment
protection orders.

BACKGROUND

On October 26, 2016, Knopik filed a “Petition and Affidavit
to Obtain Harassment Protection Order” pursuant to Neb. Rev.
Stat. § 28-311.09 (Reissue 2016) against Hahn. This peti-
tion was also made on behalf of Knopik’s 4-year-old son. On
November 3, Greenwood filed a “Petition and Affidavit to
Obtain Harassment Protection Order” pursuant to § 28-311.09
against Hahn, arising from the same incident. Greenwood is the
fiance of Knopik. Included in both affidavits were descriptions
of the alleged harassment that inspired the protection order
requests. The incident occurred on October 14, in front of a
residence shared by Knopik and Greenwood.

On the same day as the petitions were filed, the court entered
ex parte harassment protection orders. The order regarding
Knopik also applied to her son. Hahn filed requests for a hear-
ing on the respective protection orders.

A combined evidentiary hearing on both petitions was held
on November 14, 2016. Knopik and Greenwood each testified
during the hearing. Hahn did not provide testimony or any
other evidence. No exhibits were admitted into evidence.

Knopik testified that on Friday, October 14, 2016, at approx-
imately 9:30 p.m., Hahn was walking his dog, an “old black
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lab,” on the sidewalk in front of Knopik and Greenwood’s
residence. Hahn had his dog on a leash. Knopik knew Hahn as
a neighbor and through church, and she recalled seeing Hahn
walking his dog previously. At this time, Knopik was standing
on her driveway speaking with another neighbor, an off-duty
sheriff in civilian clothes. Knopik and Greenwood received a
new dog earlier that day—a 1%:-year-old German shepherd,
weighing approximately 60 pounds. Knopik’s dog was in her
front yard, not on a leash. Knopik’s son and her 12-year-old
cousin were playing outside the residence.

As Hahn and his dog walked in front of the residence,
Knopik’s dog approached Hahn’s dog. Knopik called her dog,
but he did not respond. This was the first time Hahn encoun-
tered Knopik’s dog. Knopik testified that the dogs were not
aggressive and were simply “sniffing” each other. She grabbed
her dog by the collar to coax and lead him away. Knopik tes-
tified that her dog “was never out of control.” According to
Knopik, Hahn leaned closely toward the shorter Knopik, began
yelling aggressively, threatened to bring a lawsuit against her
for not having the dog on a leash, and called her a “bitch.”
Knopik told Hahn “to get out of [her] face” and led her dog
away. Knopik testified that when she turned around to walk
away, Hahn followed her onto the property and called her
names. Knopik confirmed Hahn’s actions caused her to be fear-
ful for her safety. She was also worried about getting her son
inside, and she was fearful for his safety.

At this time, Greenwood spoke up and told Hahn “‘you
will not speak to my fiancee that way.”” Greenwood was
standing next to the garage, at least 30 feet from Hahn.
Greenwood described Hahn’s demeanor as “hot-tempered”
during the incident, explaining that Hahn was “[y]elling pro-
fanity at [Knopik], talking in a loud manner, [and] threatening
with that lawsuit.” Greenwood confirmed being fearful for
Knopik’s safety.

Hahn told Greenwood that their dog should be on a leash,
to which Greenwood responded, “‘[g]et your cats on a leash’

3
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just in a joking ma[nn]er.” Knopik said Hahn responded, “‘I’'m
sick of your f-ing cocky attitude,”” charged across the drive-
way toward Greenwood, grabbed Greenwood by the sweat-
shirt, and punched him in the chest three times. Greenwood
described the punches as aggressive, leaving marks or bruises.
Greenwood testified that pictures were taken of the injury,
but they were not offered or admitted into evidence at trial.
Knopik testified that the other neighbor with whom they had
been speaking yelled and “said to knock it off or to get out
of here.” Hahn then left with his dog, walking to his resi-
dence. There were no further interactions between the parties
that evening. The incident lasted between 10 and 20 minutes.
Greenwood testified that no prior, similar incidents occurred
between the parties.

Following the testimony, the court found that Knopik and
Greenwood established a prima facie case. The court then
found by a preponderance of the evidence that “[Knopik and
Greenwood] have shown a course of conduct intended to intim-
idate them which served no useful purpose.” Specifically, the
court found the following course of conduct: “The argument
between . . . Knopik and . . . Hahn, the calling of . . . Knopik of
names of profanity, the turning or following her after she had
turned away, the continuing calling of names to her, the rush-
ing of . . . Greenwood, and the punching of . . . Greenwood.”
The court continued the ex parte protection orders as previ-
ously entered for a period of 1 year.

On November 14, 2016, the district court entered harass-
ment protection orders declaring that the ex parte harassment
protection orders issued on October 26 and November 3 shall
remain in effect for a period of 1 year from the date of the
respective original orders.

Hahn subsequently perfected this appeal.

ASSIGNMENTS OF ERROR
Hahn assigns, restated, that the district court erred in find-
ing sufficient evidence to support ordering the ex parte harass-
ment protection orders to remain in effect for 1 year.
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STANDARD OF REVIEW

[1,2] A protection order is analogous to an injunction.
Accordingly, the grant or denial of a protection order is
reviewed de novo on the record. Richards v. McClure, 290
Neb. 124, 858 N.W.2d 841 (2015). In such de novo review, an
appellate court reaches conclusions independent of the factual
findings of the trial court. However, where the credible evi-
dence is in conflict on a material issue of fact, the appellate
court considers and may give weight to the circumstances that
the trial judge heard and observed the witnesses and accepted
one version of the facts rather than another. Torres v. Morales,
287 Neb. 587, 843 N.W.2d 805 (2014); Glantz v. Daniel, 21
Neb. App. 89, 837 N.W.2d 563 (2013).

ANALYSIS

Harassment protection orders are issued pursuant to
§ 28-311.09, which provides in relevant part:

(1) Any victim who has been harassed as defined
by section 28-311.02 may file a petition and affidavit
for a harassment protection order . . . . Upon the filing
of such a petition and affidavit in support thereof, the
court may issue a harassment protection order without
bond enjoining the respondent from (a) imposing any
restraint upon the person or liberty of the petitioner, (b)
harassing, threatening, assaulting, molesting, attacking,
or otherwise disturbing the peace of the petitioner, or (c)
telephoning, contacting, or otherwise communicating with
the petitioner.

The purpose and terms of § 28-311.09 are contained in Neb.
Rev. Stat. § 28-311.02 (Reissue 2016), which provides in rel-
evant part:

(1) It is the intent of the Legislature to enact laws deal-
ing with stalking offenses which will protect victims from
being willfully harassed, intentionally terrified, threat-
ened, or intimidated by individuals who intentionally fol-
low, detain, stalk, or harass them or impose any restraint
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on their personal liberty and which will not prohibit con-
stitutionally protected activities.

(2) For purposes of sections 28-311.02 to 28-311.05,
28-311.09, and 28-311.10:

(a) Harass means to engage in a knowing and willful
course of conduct directed at a specific person which
seriously terrifies, threatens, or intimidates the person and
which serves no legitimate purpose;

(b) Course of conduct means a pattern of conduct
composed of a series of acts over a period of time, how-
ever short, evidencing a continuity of purpose, including
a series of acts of following, detaining, restraining the
personal liberty of, or stalking the person or telephoning,
contacting, or otherwise communicating with the person.

Hahn’s primary argument on appeal is that the conduct
described by Knopik and Greenwood does not fit within the
statutory definition of “[c]ourse of conduct.” Hahn emphasizes
that this was an isolated, one-time incident, occurring over a
short period. He argues that the statutes envision a course of
conduct akin to stalking and that they do not apply to situa-
tions such as occurred in the present case.

Knopik and Greenwood in turn argue that Hahn’s actions
qualified as a “series” of separate acts rather than one singular
incident, which acts occurred “over a period of time,” lasting
10 to 20 minutes. They further assert that Hahn displayed a
“continuity of purpose” of using violence and aggression to
express anger that the dog was not on a leash. Further, Knopik
and Greenwood point to the statutory language that acts over
a period of time, “however short,” may amount to a course
of conduct.

Upon our de novo review of the record, we conclude that
the district court erred in finding sufficient evidence to support
issuance of the harassment protection orders to remain in effect
for 1 year. While Hahn’s behavior was admittedly unsavory, it
did not amount to a harassing “[c]ourse of conduct” as defined
by § 28-311.02(2)(b) and applied through precedent.
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[3] Appellate courts give statutory language its plain and
ordinary meaning and will not resort to interpretation to ascer-
tain the meaning of statutory words which are plain, direct,
and unambiguous. Schuyler Apt. Partners v. Colfax Cty. Bd.
of Equal., 279 Neb. 989, 783 N.W.2d 587 (2010). Section
28-311.02(2)(b) expressly provides that harassment requires
a course of conduct, which is defined in part as “a pattern of
conduct composed of a series of acts over a period of time,
however short, evidencing a continuity of purpose.” Further,
the legislative intent articulated within § 28-311.02(1) is that
the harassment protection statutes are meant to address “stalk-
ing offenses.”

The testimony offered at trial reflected the incident with
Hahn occurred within a span of 10 to 20 minutes on one par-
ticular day. No evidence of harassment prior to or after the
confrontation was presented. In finding that Hahn’s actions
amounted to a course of conduct, the district court split
this singular, short-term incident into separate acts. While
we recognize that the definition of “[c]Jourse of conduct”
under § 28-311.02(2)(b) refers to a series of acts over a
period of time, “however short,” we ultimately conclude that
Hahn’s conduct did not amount to harassment as set forth in
the statutes.

Nebraska courts have found harassment protection orders
to be appropriate when the perpetrator stalks, follows, detains,
restrains, or otherwise harasses the victim on several separate
occasions. See, State ex rel. Counsel for Dis. v. Lopez Wilson,
262 Neb. 653, 634 N.W.2d 467 (2001) (harassment protection
order granted after multiple occasions of harassment by attor-
ney); Yancer v. Kaufman, 22 Neb. App. 320, 854 N.W.2d 640
(2014) (harassment protection order granted as result of con-
tinual harassing conduct by former boyfriend). See, also, Linda
N. v. William N., 289 Neb. 607, 615, 856 N.W.2d 436, 444
(2014) (stalking defined “to mean ‘the extensive, ongoing, and
escalating nature of . . . conduct’ showing intent to intimidate
the victim”); In re Interest of Jeffrey K., 273 Neb. 239, 728
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N.W.2d 606 (2007). On the other hand, this court has affirmed
the dismissal of an ex parte harassment protection order by the
district court due to insufficient evidence that the defendant
engaged in an intimidating course of conduct. See Glantz v.
Daniel, 21 Neb. App. 89, 837 N.W.2d 563 (2013). In addi-
tion, appellate courts have reversed, and remanded the cause
with directions to vacate harassment protection orders where
there was insufficient evidence to satisfy the statutory defini-
tion. See, Richards v. McClure, 290 Neb. 124, 858 N.W.2d 841
(2015); Mahmood v. Mahmud, 279 Neb. 390, 778 N.W.2d 426
(2010); Sherman v. Sherman, 18 Neb. App. 342, 781 N.W.2d
615 (2010).

In the present case, there was insufficient evidence to show
that Hahn engaged in the type of stalking offense for which
the statutes provide relief. The evidence did not show a know-
ing and willful course of conduct, evidencing a continuity of
purpose; a series of acts of following, detaining, restraining
the personal liberty of, or stalking Knopik or Greenwood,
or telephoning, contacting, or otherwise communicating with
them. Although Hahn’s actions reflect a perhaps exaggerated
response to an unrestrained dog, they do not constitute the type
of stalking offense necessary to support issuance of a harass-
ment protection order.

CONCLUSION

Because there was insufficient evidence to support issuance
of the protection orders, the district court erred in ordering
that the ex parte harassment protection orders against Hahn
remain in effect until October 26 and November 3, 2017.
We reverse, and remand with directions to vacate the protec-
tion orders.

REVERSED AND REMANDED WITH DIRECTIONS.
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Child Custody: Appeal and Error. An appellate court reviews child
custody determinations de novo on the record, but the trial court’s deci-
sion will normally be upheld absent an abuse of discretion.
Judgments: Words and Phrases. An abuse of discretion occurs when
a trial court bases its decision upon reasons that are untenable or unrea-
sonable or if its action is clearly against justice or conscience, reason,
and evidence.

Visitation: Appeal and Error. Parenting time determinations are also
matters initially entrusted to the discretion of the trial court, and
although reviewed de novo on the record, the trial court’s determination
will normally be affirmed absent an abuse of discretion.

Child Custody: Appeal and Error. In child custody cases, where the
credible evidence is in conflict on a material issue of fact, the appellate
court considers, and may give weight to, the fact that the trial judge
heard and observed the witnesses and accepted one version of the facts
rather than another.

Modification of Decree: Attorney Fees: Appeal and Error. In an
action for modification of a marital dissolution decree, the award of
attorney fees is discretionary with the trial court, is reviewed de novo on
the record, and will be affirmed in the absence of an abuse of discretion.
Appeal and Error. To be considered by an appellate court, an error
must be both specifically assigned and specifically argued in the brief of
the party asserting the error.

Trial: Appeal and Error. The conduct of final argument is within the
discretion of the trial court, and a trial court’s ruling regarding final
argument will not be disturbed absent an abuse of discretion.
Visitation. The best interests of the children are the primary and para-
mount considerations in determining and modifying parenting time.
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9. . The right of parenting time is subject to continuous review by the
court, and a party may seek modification of a parenting time order on
the grounds that there has been a material change in circumstances.

10. Modification of Decree: Words and Phrases. In the context of marital
dissolutions, a material change in circumstances means the occurrence
of something which, had it been known to the dissolution court at the
time of the initial decree, would have persuaded the court to decree
differently.

11. Modification of Decree: Proof. The burden is upon the party seeking
the modification of decree to show that there has been a material change
of circumstances.

12. Child Custody. Pursuant to Neb. Rev. Stat. § 43-2929(1)(b)(ix) (Reissue
2016), the parenting plan shall include provisions for safety when a pre-
ponderance of the evidence establishes child abuse or neglect, domestic
intimate partner abuse, unresolved parental conflict, or criminal activity
which is directly harmful to a child.

13. Attorney Fees. Customarily, attorney fees are awarded only to prevail-
ing parties or assessed against those who file frivolous suits.

14. . In awarding attorney fees, a court should consider the nature of
the case, the amount involved in the controversy, the services actually
performed, the results obtained, the length of time required for prepara-
tion and presentation of the case, the novelty and difficulty of the ques-
tions raised, and the customary charges of the bar for similar services.

Appeal from the District Court for Franklin County: STEPHEN
R. [ILLINGWORTH, Judge. Affirmed.

Sara Jane Schriner, pro se.

Kristi L. Hilliard and Michael R. Snyder, of Snyder, Hilliard
& Cochran, L.L.O., for appellee.

MOoORE, Chief Judge, and PIRTLE and BisHoP, Judges.

BisHor, Judge.

Sara Jane Schriner appeals from the decision of the district
court for Franklin County reducing her parenting time, restrict-
ing her participation in routine health-related appointments of
the parties’ children, ordering her to attend an anger manage-
ment course and counseling, and ordering her to pay $7,500 of
her ex-husband’s attorney fees. We affirm.
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BACKGROUND

Cecil Scott Schriner and Sara were married in 2005. Two
children were born during their marriage—one son in 2007 and
another son in 2009. Sara also had two teenage children from
a prior relationship.

In February 2014, the district court entered a decree dissolv-
ing the parties’ marriage. The decree indicates that during the
marriage, the parties had resided on a farm, and that Cecil was
a grain farmer and Sara had worked in the U.S. postal system
but resigned in November 2009 to be a “stay at home mother.”
The district court awarded Cecil legal and physical custody of
the parties’ two children, subject to Sara’s parenting time every
Tuesday and Thursday evening (after school until 7:30 p.m.)
and on alternating weekends (Friday after school until 5:30
p-m. on Sunday). Sara was also to get 6 consecutive weeks
of parenting time every summer, during which Cecil would
get parenting time on alternating weekends. Sara was ordered
to pay child support in the amount of $617 per month. Sara
appealed, and in an unpublished memorandum opinion, this
court affirmed the district court’s decision regarding custody,
but reversed and remanded the child support determination for
further proceedings. See Schriner v. Schriner, 22 Neb. App.
xxv (No. A-14-371, May 22, 2015). Our mandate issued on
October 29, 2015. On November 23, the district court’s order
on mandate was filed and ordered that Sara pay child sup-
port in the amount of $321 per month, beginning on February
1, 2014. There were further pleadings, orders, and two more
appeals regarding child support (both dismissed for lack of
jurisdiction) that need not be discussed here as they are not
relevant to the current appeal.

On December 3, 2014, prior to the custody portion of the
decree being affirmed on appeal, Sara filed a complaint for
modification of parenting time. She alleged that since the entry
of the decree in February, there had been a material and sub-
stantial change in circumstances justifying a modification of
parenting time, specifically: Cecil applied to and was accepted



- 168 -

25 NEBRASKA APPELLATE REPORTS
SCHRINER v. SCHRINER
Cite as 25 Neb. App. 165

by the “LEAD 34 program,” a 2-year program “operated by a
non-profit Nebraska Agricultural Leadership Council” in coop-
eration with other “institutions of higher learning throughout
Nebraska”; the program began in September and included
“extensive time away from home”; Cecil refused to allow
Sara the right of first refusal for parenting time during his
participation in the LEAD program; Cecil refused to notify
Sara in advance of the children’s medical and other appoint-
ments in such a manner that she could attend the appointments;
Cecil continually refused to have any discussions regarding
the health of the children; Cecil refused to notify Sara of the
children’s activities in such a manner that would allow her
to attend the activities; Cecil refused to provide Sara with
information regarding the preschool that the younger child
attended; and Cecil refused to provide the names and contact
information for the children’s daycares, daycare providers, or
nannies. Sara asked the court to enter an order modifying her
parenting time, ordering Cecil to notify her of all of the chil-
dren’s appointments and activities, ordering Cecil to provide
names and contact information for all childcare providers, and
awarding attorney fees and costs to her.

On January 26, 2015, Cecil filed an answer and “Cross-
Complaint.” In his answer, he alleged that Sara’s complaint
was frivolous and that she is able to pay his attorney fees
for a frivolous action and should be ordered to pay his fees
and court costs. In his “Cross-Complaint,” Cecil alleged that
since the entry of the divorce decree, there had been a mate-
rial change in circumstances that justified a modification of
the parenting time. He alleged that Sara had (1) engaged in a
pattern of taking out her anger at Cecil in front of their chil-
dren; (2) engaged in a course of action where she willfully
and intentionally “poison[ed] the mind[s]” of their children;
(3) made false accusations about Cecil to and in front of
their children in an attempt to make them angry or prejudice
them against Cecil; (4) engaged in disruptive behavior in
front of their children at parenting time exchanges, medical
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appointments, public outings, and other events; (5) engaged
in behaviors wherein she set Cecil up for failure, embar-
rassment, or frustration in front of their children or others;
and (6) failed and refused to cooperate with parenting time
adjustments and used the frequency of the exchanges to send
“harassing and annoying” text messages to Cecil. Cecil asked
the court to modify the parenting time schedule to “a standard
every other weekend schedule or another similar schedule.”
He also asked the court to enter additional orders “regarding
behavior parameters and guidelines that should be met by the
parties when co-parenting [the] children including notification
procedures, and contempt procedures for behaviors that tend
to or attempt to poison the minds of the minor children.” In
his amended “Cross-Complaint” filed on June 22, Cecil also
alleged that a material change in circumstances had occurred,
because Sara was picking the children up from school without
his knowledge or consent and because she refused to allow
the children to participate in activities during her parenting
time. He also requested that the district court restrict Sara’s
participation in the children’s medical care and extracur-
ricular activities.

Trial on both parties’ complaints to modify parenting time
was held on March 9 and May 4, 2016. Sara appeared pro se,
and Cecil was represented by counsel.

Cecil testified that he has had temporary custody of the boys
since May 2011 (when they were 2 and 4 years old) and that
he was granted full custody in January 2014. At the time of the
divorce, Cecil proposed a parenting plan allowing for Tuesday
and Thursday midweek parenting time because a presenter at
his required “divorce class” “suggested heavily that children
under the age of kindergarten never go more than three days
without seeing their other parent.” By the time of the modifi-
cation hearing, the boys were 7 and 8 years of age. Cecil and
Sara have mediated twice since the decree, but the parties
have had ongoing conflict. Both parties testified regarding
their struggles.
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Sara testified that in July 2014, Cecil was given the oppor-
tunity to go back to school when he was accepted to the
LEAD program. From July to December, Sara requested the
dates of the program and asked to have the boys on those
days, but Cecil refused. Cecil also refused to tell Sara who
was watching the boys during that time. Sara said that from
September 2014 to March 2016, there were “over 45 nights”
that Cecil was at LEAD program seminars, but Sara had the
boys less than half of those nights. “So, the main reason for
me filing for more time with the boys was because [Cecil] was
not going to be in the state, country or around the area, and
it would have been a great opportunity to allow me to have
that time.”

Cecil testified that the LEAD program began in August or
September of 2014 and lasted until March 2016. It was basi-
cally seminars, most of them lasting 3 days from Sunday to
Tuesday, and then there were two 2-week seminars. He had
given Sara more than 20 extra overnight parenting times
when he attended the LEAD seminars, but he said she still
“demand[ed]” more time; she never wanted to “trade week-
ends,” and she only wanted extra weekends. Over the past
2 years, Cecil had attempted to make a “reasonable trade”
with Sara more than 20 times, for the LEAD program or at
Christmastime, but she refused (even if he was trading 5 days
for 1). Cecil did not tell Sara specifically where the boys
would be each time he left town for the LEAD program, but
“[t]hey’re either with me or they’re with my parents,” and
testified that Sara knows that. He also said he does not spe-
cifically tell her where the boys will be because she is “so
harassing and burdensome.” When Sara asked him to give
examples of dates and times when she was “harassing and bur-
densome,” Cecil responded, “I don’t catalog and mark down
on a calendar every time you followed me home or bothered
my friends or family, stopped in unexpectedly or unannounced
like you do.”
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Cecil testified that he does not want to allow Sara to have
the “first right of daycare” and that he believes she wants the
children anytime they are not under his direct supervision. He
said Sara sends text messages “hammering me that it’s wrong
for me to send them to my parents or to my sister’s for some
play time when she wasn’t notified first and that she should
have them first and not somebody else.” Cecil said that the
boys need to be involved with their extended family and should
be able to spend the night with their grandparents or cousins,
and even with friends.

Cecil testified that on Tuesday and Thursday nights, Sara’s
parenting time was supposed to end at 7:30 p.m., but that she
would keep the boys until 8:30 or 9 p.m. without his permis-
sion. And many times Sara would ask for extended time to
attend her older children’s events. Cecil said he gives Sara
some extra time, but sometimes it is not long enough for them
to stay until the end of the event; then the boys are mad at
Cecil because “it’s been imposed on them that it’s my fault
they [had] to leave early.” When Cecil granted extended time
on Tuesdays and Thursdays, it disrupted the boys’ sleep sched-
ule and not all of their homework got done.

Sara testified that on Tuesday and Thursday nights, she
feeds the boys, they do homework, they play, and she gives
them baths. She said that sometimes they attended ball games
or wrestling practice and that they also spend time with Sara’s
older children. The boys’ bedtime is 8 p.m., “[a]nd so sending
them to Cecil’s at 7:30 is — disrupts their bedtime. If I could
just give them a bath, send them to bed, then we would be
done.” Sara also said:

I have four children. The Tuesdays and Thursday nights
until 7:30 is disruptive to everybody’s schedule. We
don’t know if we have award banquets those nights. We
don’t know if we have ball games those nights. I have
missed a lot of ball games for [my two older children]. .
.. I asked [Cecil] if I could take [the boys] to Minden],
Nebraska,] to [their half sister’s] very last volleyball
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game [in November 2015]. They were playing subdis-
tricts. [Cecil] refused to allow me to take the boys to the
last game, which meant I didn’t get to stay at the last
game either.
Cecil testified that Sara did go to the subdistrict high school
volleyball game in Minden. He said he tried trading nights
with Sara, but she apparently did not agree to a trade. So she
brought the boys home to her house, Cecil picked them up at
8 p.m. instead of 7:30 p.m., and then Sara went back to the
game. He acknowledged that he denied Sara’s request that he
pick the boys up at the high school, even if she reimbursed
him for mileage. On cross-examination, Sara testified she
missed “over half” of her daughter’s volleyball games. But
she was confronted with several dates where either she sent
Cecil a text message to say they would be late getting back to
his house because they were at volleyball or Cecil picked the
boys up from the volleyball game. If Cecil agreed to pick the
boys up from a home game at the school, Sara said it was a
benefit to him (rather than an accommodation made for her)
because the school is closer than her house where he would
have picked the boys up. Later, she said that just because
she was at a game does not mean that she stayed for the
entire game because she would have left early to get the boys
home. Sara said she also “asked [Cecil] if we could stay and
watch [my older son’s] first varsity [basketball] appearance
[in December 2015]. [Cecil] refused. And so I missed [my
son’s] first basketball game.” “[M]y older kids never know
if I’'m going to be there or if I’'m not going to be there.” “I
have failed my older two children over and over because of
[Cecil’s] actions.”

According to Sara, during parenting time exchanges, the
boys have cried, bitten, lashed out, run, and hid. Cecil “has
done everything possible to alienate me from the boys.” Sara
does not “speak badly” about Cecil and his family to the boys.
“When the boys are with me, we spend our time . . . hanging
out. We don’t spend our time trying to get them to hate [Cecil].”
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Cecil, however, testified that Sara is “pitting” the boys
against him. Some of the problems stem from when Cecil tells
Sara that the boys cannot stay late; she then tells the boys that
they “can’t go to a game because daddy won’t let them.” For
the past 2 years, after having parenting time with Sara, the
boys are sometimes upset with Cecil, and their behavior is
“[v]ery disruptive and toxic.” He said that when he picks the
boys up from Sara’s house, they will yell at him, tell him that
they hate him, and slam the door in his face. Cecil testified that
when the boys leave Sara’s house on Tuesday and Thursday
evenings, they are upset “[a]bout half the time.”

Sara’s various witnesses, including the principal and a
“paraeducator” from the boys’ school, testified that they have
seen Sara and Cecil at various events and activities and wit-
nessed no disruptive behavior by Sara. Sara called another
witness who has children that go to school with Sara’s older
children. The witness observed parenting time exchanges
between Cecil and Sara at various events and said that for the
most part the exchanges were good, but there were a couple
times when the boys did not want to go with Cecil when they
were supposed to.

Cecil’s brother-in-law testified that at a basketball game in
December 2014, the boys were standing by Sara and one of the
boys asked her for money to buy candy. Sara spoke loudly, “so
everybody [could] hear,” and said, “I don’t have any money.
Your daddy took it all.”

Cecil wanted the court to remove Sara’s midweek parent-
ing time “to try and calm the chaos in the boys’ lives.” He
said that they need structure. In response to Cecil’s request to
eliminate the Tuesday and Thursday exchanges, Sara said:

I have no problems with getting rid of the exchanges.
Allow them to spend the nights. There is no reason that
the boys cannot spend Tuesday and Thursday night with
me, and I can get them to school the next day. . . . This
would allow me to not have to choose between going to
my older kids’ events or staying with my boys for the
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[parenting] time. These last two years [’ve had to be split,

and it’s been chaos for both my older children and my

younger children.
According to Cecil, in addition to fighting about exchanges,
it is a fight if he tries to give Sara time, if he tries to trade
her time, and any time he sends her a message regarding the
doctor or the dentist. The constant turmoil between Cecil and
Sara is “wearing” on the boys. “They get to struggle with
who’s right or wrong, what’s a truth or a lie, who’s telling
the truth, who’s lying.” He is asking the court to “remove the
exchanges so there’s no fighting[,] [l]et’s quit the Tuesday and
Thursday mid-week [parenting times]. It removes the conflict
of after school activities that are predominantly on Tuesday
and Thursday evenings. And then Sara can put them on the bus
Monday morning.” (Sara would lose Tuesday and Thursday
evenings every week, but would get an extra overnight of par-
enting time on Sunday on her scheduled weekends.)

Both Sara and Cecil testified about other difficulties they
have had beyond the Tuesday and Thursday evening exchanges.
Sara testified that in the summer of 2014, she asked Cecil for
a schedule of the boys’ activities so that she could attend, but
he refused. She said Cecil would not tell her until the activity
was over or would tell her at the last minute. Sara asked Cecil
if on her Christmas parenting time, the boys could participate
in the program at her church, and on his Christmas parenting
time, the boys could participate in the program at his church,
but he refused to bring the boys to the practices at Sara’s
church during his parenting time. (Both parents are Lutheran,
but they go to different churches.) In May 2015, Cecil refused
to switch Sundays so that the boys could attend their half
brother’s confirmation; Cecil said it was Sara who refused to
switch weekends.

Sara testified that another reason she filed for modifica-
tion was “because [Cecil] refuses to give me notification of
[the boys’] medical and dental appointments. Not only their
appointments, but their conditions. So, I don’t know how to
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treat them after something has been diagnosed.” However,
Cecil asked that he, as the custodial parent, be the only person
that is allowed to go to routine dental and doctor visits because
when he and Sara are both there, the boys “become immature
for their age, and they run to [Sara] and cling to her to try and
get out of the situation.” Additionally, Sara is “[v]ery uncoop-
erative” at appointments, “[s]he’ll either try and take control of
the show or she’ll try and — and make it uncomfortable.”

Dr. Jessica Meeske is a pediatric dentist and has been pro-
viding dental care for the parties’ children since December
2011. She testified that the boys’ dental visits are “stressful”
for two reasons:

The first is, is that the boys just have very age-
inappropriate behavior, and it makes it difficult to provide
both routine dental care as well as dental treatment and
— and it takes two to three times as long. Their behavior
also spills over to the other patients that are in the clinic
or in the waiting room, which can cause a lot of anxiety
for other families whose kids are there to be seen that
day. The second reason that it becomes stressful is that
[Cecil and Sara] in the past in — in the dental office have
not always gotten along, and there’s times that the focus
is on the two of them not getting along as opposed to us
being focused on trying to take care of the boys.
According to Dr. Meeske, “there was just a lot of hostility on
[Sara’s] part directed at [Cecil].” Cecil has “been very help-
ful” and has been willing to take advice regarding dental care
suggestions. And when one of the boys is not behaving during
a visit, Cecil is willing to take direction from the staff to step
out of the examination room and allow them to work with the
child one-on-one. As for Sara, Dr. Meeske testified that it was
evident that she clearly loves her boys and wants to do what
she can to help the children. However, her intentions are “mis-
placed” and she
assumes the role of the helicopter parent and then it’s
very difficult for the boys to take direction from [staff]
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because the boys act as the victim. And then [Sara]
comes in and tries to act as the rescuer. And once the
whole theatric starts, it’s very hard to get the boys’
attention, even for simple things like sitting in the chair
and counting their teeth and doing a checkup, let alone
treatment.
Dr. Meeske said that recently Sara has made “a better effort”
to try to let the boys do more on their own, but “there’s been
so many negative dental experiences that, you know, now it’s
been three steps back.”

According to Dr. Meeske, Sara also “point[s] the finger at
[Cecil]” regarding problems with the boys’ dental treatment or
behavior, and she even goes so far as “trying to embarrass”
him in the dental office. When the boys see that kind of inter-
action, it causes their behavior to get worse. Dr. Meeske has
never observed Cecil “fighting back or picking fights” with
Sara. On cross-examination, Dr. Meeske stated that the interac-
tion between Cecil and Sara has “gotten a lot better.” However,
since 2014, there have been ongoing problems with the boys
being apprehensive and scared at dental appointments. Cecil
is willing to follow staff suggestions, but Sara’s reaction (e.g.,
saying “don’t push him if he doesn’t want to do anything”)
causes the child’s behavior to escalate. Dr. Meeske testified
that it would be in the boys’ best interests if Cecil brought the
boys to her office. She is “more than willing to go the extra
mile to communicate with [Sara] on the boys’ care, whether
that be by phone or e-email or if she wants to come in and visit
. . . personally.”

In an order filed on August 25, 2016, the district court
generally found in favor of Cecil. After recounting the evi-
dence from the modification hearing, the court said that most
of Sara’s energy is “focused on her anger over the divorce
and alienating the children” and that “[s]he has been disrup-
tive, controlling and rude during [parenting time] exchanges.”
“Based on the totality of the evidence,” the court decided to
“decrease some of her [parenting time] because she is not
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acting in the best interests of the children in promoting their
emotional growth.” Accordingly, the district court sustained
Cecil’s “Cross-Complaint” to modify Sara’s parenting time
to every other weekend; her Tuesday and Thursday parenting
times were terminated. “To reduce parental contact,” the district
court said Sara “shall deliver the children to the school bus on
Mondays after her weekend [parenting time].” The court said it
was “unable to set out specific parameters on behaviors to be
met other than the parties should treat each other with respect
in front of the children and not make disparaging remarks
about each other.” However, the court ordered Sara to attend
and complete an anger management course and counseling “to
address her co-parenting issues.” The district court restricted
Sara’s participation in medical, dental, optometric, and derma-
tology appointments as follows:

A. [Cecil] is not required to notify [Sara] of routine
medical, dental, optometric and dermatology appoint-
ments. [Sara] may not participate in those appointments
as the atmosphere she creates is not in the best interests
of the children. [Cecil] shall advise [Sara] of the relevant
information on the results of the visits by email or text
message after they occur.

B. Both parties shall advise each other of any emer-
gency room visits as soon as possible.

Regarding names and contact information for childcare pro-
viders, the district court ordered the parties to notify each
other of the names and contact information for “regular” paid
providers; this does not include babysitters for short periods of
time. Finally, the district court awarded $7,500 in attorney fees
to Cecil, because Sara “prevailed on one issue, i.e., day care
notification, which [Cecil] agreed to,” and because “her modi-
fication was frivolous and she acted in bad faith by attempting
to alienate the children and then asking for more parenting
time.” The court denied the parties’ other requests. Sara’s
motion to set aside judgment and application for new trial was
overruled. Sara now appeals.
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ASSIGNMENTS OF ERROR

Sara assigns, restated, that the district court erred by (1)
admitting irrelevant evidence and excluding relevant evidence;
(2) making no finding that a material change in circumstances
occurred warranting this modification; (3) reducing, rather
than increasing, her parenting time; (4) restricting her notifica-
tions of and participation in the children’s appointments and
activities; (5) ordering her to attend an anger management
course and counseling; and (6) ordering her to pay $7,500 of
Cecil’s attorney fees.

STANDARD OF REVIEW

[1,2] An appellate court reviews child custody determina-
tions de novo on the record, but the trial court’s decision will
normally be upheld absent an abuse of discretion. Flores v.
Flores-Guerrero, 290 Neb. 248, 859 N.W.2d 578 (2015). An
abuse of discretion occurs when a trial court bases its deci-
sion upon reasons that are untenable or unreasonable or if
its action is clearly against justice or conscience, reason, and
evidence. /d.

[3] Parenting time determinations are also matters initially
entrusted to the discretion of the trial court, and although
reviewed de novo on the record, the trial court’s determination
will normally be affirmed absent an abuse of discretion. State
on behalf of Maddox S. v. Matthew E., 23 Neb. App. 500, 873
N.W.2d 208 (2016).

[4] In child custody cases, where the credible evidence is in
conflict on a material issue of fact, the appellate court consid-
ers, and may give weight to, the fact that the trial judge heard
and observed the witnesses and accepted one version of the
facts rather than another. Robb v. Robb, 268 Neb. 694, 687
N.W.2d 195 (2004).

[5] In an action for modification of a marital dissolution
decree, the award of attorney fees is discretionary with the trial
court, is reviewed de novo on the record, and will be affirmed
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in the absence of an abuse of discretion. Garza v. Garza, 288
Neb. 213, 846 N.W.2d 626 (2014).

ANALYSIS
Errors Argued But Not Assigned.

[6] Sara argues, but does not assign as error, that the district
court (1) should have given her the first right to daycare, (2)
was biased against her and denied her motion to disqualify
the judge, and (3) overruled her motion to have a guardian
ad litem appointed for the boys “to help the courts figure out
what was in the boys’ best interests.” Brief for appellant at 21.
To be considered by an appellate court, an error must be both
specifically assigned and specifically argued in the brief of the
party asserting the error. Mock v. Neumeister, 296 Neb. 376,
892 N.W.2d 569 (2017). See, also, Friedman v. Friedman, 290
Neb. 973, 863 N.W.2d 153 (2015) (pro se litigant will receive
same consideration as if represented by attorney, and pro se
litigant held to same standards as one represented by counsel).
Therefore, we will not address these arguments.

Evidentiary Issues.

Sara claims that the district court erred in admitting irrel-
evant evidence and excluding relevant evidence. We briefly
address each of her claims in turn.

Sara argues that “[t]he trial court received unknown ‘docu-
ments’ handed to the Judge from [Cecil’s] counsel during
closing arguments that were unseen by [Sara].” Brief for appel-
lant at 20. The record reflects that during closing arguments,
Cecil’s counsel approached the bench and stated, “Although
I’m not offering it into evidence, I have drafted a proposed
order for review.” The record does not indicate whether a
copy of the proposed order was previously given to Sara or
whether she was given a copy at the time it was presented to
the court. During closing arguments, Cecil’s counsel discussed
the evidence from trial alleged to support the proposed order.
Although any case-related communication with the judge,
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verbal or written, should include the presence of, or a copy to,
the opposing party and/or his or her counsel, Cecil’s proposed
order was neither offered nor received as evidence. To the
extent Cecil’s counsel failed to provide a copy of the proposed
order to Sara simultaneous to or in advance of providing it to
the court, such practice is not to be condoned. However, Sara’s
suggestion that this was an evidentiary error is not supported
by the record.

[7] Sara further asserts she was not given an opportunity
“to do rebuttal oral arguments or written closing arguments.”
Brief for appellant at 20. As will be discussed later, the request
made by Cecil’s attorney during closing arguments that Sara
be ordered to attend an anger management course and counsel-
ing came as a surprise to Sara, and therefore Sara claims she
“did not have an opportunity to defend herself from [Cecil’s]
closing argument requesting this.” /d. at 17. However, the
conduct of final argument is within the discretion of the trial
court, and a trial court’s ruling regarding final argument will
not be disturbed absent an abuse of discretion. See Sundeen v.
Lehenbauer, 229 Neb. 727, 428 N.W.2d 629 (1988). We find
no abuse of discretion here. The record reflects that both par-
ties were treated equally and fairly by the court in this regard,
and both parties were permitted to make closing arguments
without any restrictions placed on their time. Further, after the
district court’s order was entered, Sara filed a “Motion to Set
Aside Judgment and Application for New Trial,” which specifi-
cally raised the issue that Sara did not have an opportunity “to
defend herself against the order for these classes.” Sara was
then provided an opportunity to discuss all matters contained
in her motion at the hearing scheduled for that purpose; the
district court overruled Sara’s requests in an order entered
September 13, 2016. We will address the court’s order on this
issue in more detail later.

Sara also claims the court “relied on psychological assump-
tions of Sara made by a Pediatric Dentist” and considered
actions that happened before the date of the decree. Brief for
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appellant at 21. The record does not support Sara’s claim the
district court “relied on psychological assumptions” made by
Dr. Meeske. The court did note Dr. Meeske’s testimony that
she observed hostility by Sara toward Cecil in the office, that
Sara is a “‘Helicopter Parent or Rescuer’” of the boys which
causes them to act out, and that “[i]n the last 3 or 4 years
this has happened more than once.” It is true that things that
happened “3 or 4 years” ago would have happened before the
date of the decree. However, Dr. Meeske testified that there
have been “ongoing” problems with Sara’s actions at dental
appointments which makes it difficult for staff to provide both
routine dental care as well as dental treatment. The court did
not err in considering the “ongoing” problems testified to by
Dr. Meeske.

Sara argues that the court used “double hearsay from [Cecil]”
to find that she alienated the boys from him. Brief for appel-
lant at 21. We need not specifically address the “double hear-
say” issue, because even without considering such statements
(e.g., that Sara told the boys that Cecil lied to the judge), there
was sufficient evidence to modify Sara’s parenting time. See
Griffith v. Drew’s LLC, 290 Neb. 508, 860 N.W.2d 749 (2015)
(erroneous admission of evidence in bench trial not reversible
error if other relevant evidence, properly admitted, sustains
trial court’s necessary factual findings; in such case, reversal
warranted only if record shows trial court actually made factual
determination, or otherwise resolved factual issue or question,
through use of erroneously admitted evidence).

The remainder of Sara’s evidentiary allegations regarding
statements made by the court, or evidence “ignored” by the
court, brief for appellant at 23, do not go to the actual admis-
sibility of evidence and therefore need not be discussed. See
Robb v. Robb, 268 Neb. 694, 687 N.W.2d 195 (2004) (in
child custody cases, where credible evidence is in conflict on
material issue of fact, appellate court considers, and may give
weight to, fact that trial judge heard and observed witnesses
and accepted one version of facts rather than another).
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Material Change in Circumstances
and Parenting Time.

[8-11] The best interests of the children are the primary
and paramount considerations in determining and modifying
parenting time. Fine v. Fine, 261 Neb. 836, 626 N.W.2d 526
(2001); State on behalf of Maddox S. v. Matthew E., 23 Neb.
App. 500, 873 N.W.2d 208 (2016). The right of parenting time
is subject to continuous review by the court, and a party may
seek modification of a parenting time order on the grounds
that there has been a material change in circumstances. State
on behalf of Maddox S. v. Matthew E., supra. See, also, Smith-
Helstrom v. Yonker, 253 Neb. 189, 569 N.W.2d 243 (1997).
In the context of marital dissolutions, a material change in
circumstances means the occurrence of something which, had
it been known to the dissolution court at the time of the ini-
tial decree, would have persuaded the court to decree differ-
ently. Peterson v. Peterson, 239 Neb. 113, 474 N.W.2d 862
(1991). The burden is upon the party seeking the modification
of decree to show that there has been a material change of
circumstances. See Sullivan v. Sullivan, 249 Neb. 573, 544
N.W.2d 354 (1996).

Sara asserts that the district court “failed to find any material
change in circumstances that would warrant any modification.”
Brief for appellant at 11. Although the district court’s order did
not specifically say there had been a material change in circum-
stances, its order nevertheless included findings which implic-
itly established a material change in circumstances. The court
pointed out Sara’s behaviors in which she was “attempt[ing]
to alienate the boys from [Cecil].” It went on to note, “The
more time she gets, the more she wants. She is inflexible in her
demands and most of her energy is focused on her anger over
the divorce and alienating the children.” Further, our de novo
review of the record supports that there was a material change
in circumstances affecting the boys’ best interests, namely,
that these parents needed a modified parenting plan that would
minimize opportunities for ongoing conflict. See State on
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behalf of Maddox S. v. Matthew E., supra (ongoing conflict can
constitute material change in circumstances).

In fact, Sara and Cecil agreed that exchanges after her
Tuesday and Thursday parenting time lead to conflict and
“chaos” as evidenced by their testimony detailed above.
However, they both proposed different solutions: Sara pro-
posed that the court give her overnight parenting time on
those nights, and Cecil proposed that the court take away her
parenting time on Tuesday and Thursday evenings in exchange
for an additional overnight of parenting time on her scheduled
weekends. Either scenario would limit the majority of parent-
ing time exchanges between the parties, because exchanges
would essentially occur when the boys got on or off the school
bus at the appropriate parent’s home. However Sara’s pro-
posed plan of allowing her Tuesday and Thursday overnight
parenting times would result in having the boys switch homes
every weeknight; this schedule would not provide structure
and stability to the boys’ lives. The district court did not abuse
its discretion by modifying the parenting plan to eliminate
Sara’s parenting time on Tuesday and Thursday evenings, and
extending her scheduled weekends by adding another over-
night of parenting time on Sunday.

Children’s Appointments and Activities.

Sara argues that the district court erred in restricting her
notifications of and participation in the boys’ appointments
and activities. Sara cites us to Deacon v. Deacon, 207 Neb.
193, 297 N.W.2d 757 (1980), disapproved on other grounds,
Gibilisco v. Gibilisco, 263 Neb. 27, 637 N.W.2d 898 (2002), to
support her claim that she should not be denied access to her
children. However, Deacon is a case where the noncustodial
parent was denied the right of parenting time, and it is not
applicable here.

In its order, the district court denied Sara’s request to
require Cecil to notify her of medical, dental, and optometric
appointments. The district court restricted Sara’s participation
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in medical, dental, optometric, and dermatology appointments
as follows:

A. [Cecil] is not required to notify [Sara] of routine
medical, dental, optometric and dermatology appoint-
ments. [Sara] may not participate in those appointments
as the atmosphere she creates is not in the best interests
of the children. [Cecil] shall advise [Sara] of the relevant
information on the results of the visits by email or text
message after they occur.

B. Both parties shall advise each other of any emer-
gency room visits as soon as possible.

The court also denied Sara’s requests to require Cecil to notify
her of school programs, “as [Sara], as a parent, may obtain the
school . . . calendar from the School District,” and of any spe-
cial or holiday church programs involving the children, because
“as set out in the Decree, [Sara] is disruptive in [Cecil’s]
church” and “[s]he has the children every other Sunday, where
she can participate with the children in her church.”

Cecil has sole legal and physical custody of the boys.
Having legal custody means that Cecil has the authority and
responsibility for making fundamental decisions regarding the
children’s welfare, including choices regarding education and
health. See Neb. Rev. Stat. § 43-2922(13) (Reissue 2016).

The district court did limit Sara’s notification of and par-
ticipation in “routine medical, dental, optometric and derma-
tology appointments.” But the court ordered Cecil to advise
Sara of the relevant information on the results of the visits
by email or text message after they occur. Furthermore, Sara
has a statutory right to access the boys’ medical records. See
Neb. Rev. Stat. § 42-381 (Reissue 2016) (unless court orders
to contrary, each parent shall continue to have full and equal
access to education and medical records of his or her child;
either parent may make emergency decisions affecting health
or safety of his or her child while in physical custody of such
parent). After our de novo review of the record, including Dr.
Meeske’s testimony that Sara’s presence interferes with the
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staff’s ability to work with the children, we find that the dis-
trict court did not abuse its discretion in limiting notification
of and participation in “routine medical, dental, optometric
and dermatology appointments.”

As to school and church programs, we are reviewing only
whether Cecil should be required to notify Sara of such pro-
grams. As stated by the court, “[Sara], as a parent, may obtain
the school . . . calendar from the School District.” See, also,
§ 42-381 (unless court orders to contrary, each parent shall
continue to have full and equal access to education and medical
records of his or her child). As to the children’s church pro-
grams, as noted by the district court, “as set out in the Decree,
[Sara] is disruptive in [Cecil’s] church.” The decree reflects
that at the hearing on dissolution, the minister of Cecil’s
church testified that Sara causes a commotion when she attends
and that as a result, the minister “directed her away from the
church.” Since the entry of the original decree, Sara demon-
strated a continued inability to be respectful toward Cecil in
a public setting. At a basketball game in December 2014, the
boys were standing by Sara when one of the boys asked her for
money to buy candy. Sara spoke loudly, “so everybody [could]
hear,” and said, “I don’t have any money. Your daddy took it
all.” Accordingly, we find the district court did not abuse its
discretion when it denied Sara’s request to require Cecil to
notify her of school and church programs.

As noted, the court addressed only Cecil’s obligation to
notify Sara of these various school and church activities; the
court did not prohibit her from attending them. Naturally,
the best situation for the children is for both parents to be in
attendance, in a supportive role, at such activities. However,
this ideal cannot be achieved if one parent engages in disre-
spectful behavior toward the other parent in the presence of
their children. Not only does this adversely impact the activity
for their own children, but it also interferes with the enjoy-
ment of the event by other children and their families. In this
case, as in other cases the courts see too often, even though
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both parents clearly love their children, they nevertheless
fail to see how their inability to get along and cooperatively
coparent is adversely impacting their children. Accordingly,
it is not an abuse of discretion for a district court to use
reasonable measures to minimize the harm of unresolved
parental conflict on children.

Counseling and Anger Management.

Sara argues that the district court erred in ordering her to
attend an anger management course and counseling. She says
that this was not addressed at trial, that she did not have an
opportunity to defend herself from Cecil’s closing arguments
requesting the order, and that she was not given the oppor-
tunity to give rebuttal closing arguments. She further argues
that there is no evidence to support such an order by the dis-
trict court.

[12] To the extent that Sara was “blindsided” by Cecil’s
request during closing arguments that she be ordered to attend
an anger management course and counseling, Sara did not
make an objection at the time the request was made. Further,
we have already addressed that the district court has discre-
tion with regard to the conduct of final arguments and also
that Sara was able to raise and argue this particular issue at
the hearing on her motion for new trial. Assuming without
deciding that she properly preserved the issue for appeal, we
find no abuse of discretion by the district court. See Neb.
Rev. Stat. § 43-2929(1)(b)(ix) (Reissue 2016) (parenting plan
shall include provisions for safety when preponderance of
evidence establishes child abuse or neglect, domestic inti-
mate partner abuse, unresolved parental conflict, or crimi-
nal activity directly harmful to child). See, also, Neb. Rev.
Stat. § 43-2930(2)(e) (Reissue 2016) (after contested hearing,
court shall enter temporary parenting order that includes,
if appropriate, requirement that parent complete program of
intervention for perpetrators of domestic violence, program
for drug or alcohol abuse, or program designed to correct
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another factor as condition of parenting time); Neb. Rev. Stat.
§ 43-2928 (Reissue 2016) (in all proceedings under Parenting
Act, court may order second-level parenting education when
factual determination of unresolved parental conflict has been
identified; such course shall, among other things, include
information about potentially harmful impact of unresolved
parental conflict on child and use of effective communication
techniques and protocols).

In his amended “Cross-Complaint,” Cecil alleged that Sara
had engaged in a pattern of taking out her anger at Cecil in
front of their children; engaged in a course of action where
she willfully and intentionally “poison[ed] the mind[s]” of
their children; made false accusations about Cecil in front of
their children in an attempt to make them angry or prejudice
them against Cecil; engaged in disrupting behavior in front of
their children; and engaged in behaviors wherein she set Cecil
up for failure, embarrassment, or frustration in front of their
children. Although Sara’s attendance at an anger management
course and counseling were not specifically requested prior to
trial, Sara’s anger and co-parenting issues were raised. Those
issues were also addressed at trial. Although Sara presented
testimony from witnesses who did not observe any disruptive
behavior by Sara, Cecil testified and presented witness testi-
mony to the contrary. For example, Cecil testified that Sara
tells the boys they “can’t go to a game because daddy won’t
let them.” He further stated that the past 2 years, after having
parenting time with Sara, the boys are sometimes upset with
Cecil—they will yell at him, tell him that they hate him, and
slam the door in his face. And Dr. Meeske testified that Sara
“point[s] the finger at [Cecil]” regarding problems with the
boys’ dental treatment or behavior, and she even goes so far
as “trying to embarrass” him in the dental office. When the
boys see that kind of interaction, it causes their behavior to
get worse. In child custody cases, where the credible evidence
is in conflict on a material issue of fact, the appellate court
considers, and may give weight to, the fact that the trial judge
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heard and observed the witnesses and accepted one version of
the facts rather than another. Robb v. Robb, 268 Neb. 694, 687
N.W.2d 195 (2004).

Finally, Sara contends that the closing arguments from Cecil
“brought in fictitious opinions from people that did not tes-
tify at trial as they referred to a Joel, Dr. Meidlinger and Mr.
Snyder.” Brief for appellant at 17. However, her argument is
not supported by the record. During closing arguments, Cecil’s
counsel referenced a radio segment she heard on the way to
court that morning (“Joel” was the speaker on the radio), as
an analogy for the parties’ situation; the words of “Joel” were
not offered as an opinion. “Dr. Meidlinger” was appointed
to perform a custody evaluation for the original divorce, and
counsel made a passing reference to that opinion in her clos-
ing. During closing arguments, Cecil’s counsel mentioned a
discussion she had with “Mr. Snyder” (her co-counsel) about
what could possibly be done to address Cecil’s issues with
Sara’s behavior, and “Mr. Snyder” said that they should ask the
court to order therapy for Sara. Accordingly, contrary to Sara’s
assertions, there were no “fictitious opinions” offered during
closing arguments.

After our de novo review of the record, we cannot say the
district court abused its discretion in ordering Sara to attend
an anger management course and counseling to address her
co-parenting issues. Second-level parenting education can be
ordered for situations involving unresolved parental conflict.
See § 43-2928. Also, when there is evidence of parental behav-
ior which is harmful to a child, a court shall order provisions
for the safety of a child as may be needed when a preponder-
ance of the evidence establishes unresolved parental conflict.
See § 43-2929(1)(b)(ix).

Attorney Fees.

Cecil submitted an affidavit and itemized bill from his attor-
ney reflecting $17,582.84 in actual legal services and expenses
since December 2014, as well as an estimate of an additional
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$1,500 for attending the second day of the modification trial,
for a total of $19,082.84. The district court ordered that Sara
pay $7,500 of Cecil’s attorney fees at a rate of $125 per month
and that if her payments should “be delinquent for more than
30 days, the remaining amount due is converted to a [jJudge-
ment” with interest accruing until paid.

Sara asserts the district court erred in ordering her to pay
Cecil’s attorney fees because (1) contrary to the court’s find-
ing, her complaint for modification was not frivolous or made
in bad faith, and (2) she cannot afford to pay the fees.

[13] Attorney fees and expenses may be recovered only
where provided for by statute or when a recognized and
accepted uniform course of procedure has been to allow recov-
ery of attorney fees. Garza v. Garza, 288 Neb. 213, 846
N.W.2d 626 (2014). Customarily, attorney fees are awarded
only to prevailing parties or assessed against those who file
frivolous suits. /d. A uniform course of procedure exists in
Nebraska for the award of attorney fees in dissolution cases. /d.
Thus, there was authority, in the present case, for the awarding
of attorney fees to Cecil. See id.

[14] In awarding such fees, a court should consider the
nature of the case, the amount involved in the controversy, the
services actually performed, the results obtained, the length of
time required for preparation and presentation of the case, the
novelty and difficulty of the questions raised, and the custom-
ary charges of the bar for similar services. See id.

The award of an attorney fee judgment against Sara in
favor of Cecil was not an abuse of discretion, even without
considering the district court’s finding that Sara’s modification
action was frivolous. The original decree was filed in February
2014, and Sara filed the current complaint to modify custody
in December of that year. Counsel for Cecil successfully chal-
lenged Sara’s complaint to modify parenting time, and counsel
pursued and succeeded in a “Cross-Complaint” for modifica-
tion. As noted by the district court, Sara prevailed on one
issue, the daycare notification, to which Cecil agreed.
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These parties have been involved in extensive litigation
since the entry of the decree in February 2014, and most of
the litigation has been instigated by Sara. In addition to the
current modification action, Sara filed two other modification
pleadings regarding child support: a complaint to modify in
June 2014 and a “Motion to Modify Order on Mandate” in
December 2015. And this is the fourth appeal filed by Sara. She
appealed the following: (1) the original decree (in an unpub-
lished memorandum opinion, this court affirmed the district
court’s decision regarding custody, but reversed and remanded
the child support determination for further proceedings, see
Schriner v. Schriner, 22 Neb. App. xxv (No. A-14-371, May
22, 2015)); (2) the ruling on the June 2014 complaint to modify
child support, which she filed 4 months after the decree was
entered (in case No. A-15-055, in a minute entry dated October
5, 2015, this court dismissed Sara’s appeal for lack of jurisdic-
tion); (3) the ruling on her December 2015 “Motion to Modify
Order on Mandate” as to child support (in case No. A-15-1223,
in an order dated January 29, 2016, this court dismissed Sara’s
appeal for lack of jurisdiction); and (4) the current order on
modification. At times, more than one appeal or complaint
has been pending simultaneously. These ongoing actions have
caused the parties to incur significant legal expenses, except
for Sara when proceeding pro se.

Sara claims she cannot afford to pay Cecil’s attorney fees in
this action because her child support obligation takes her “well
below poverty level” and she is already working two jobs.
Brief for appellant at 23. The parties’ specific financial situ-
ations were not discussed at the parenting time modification
hearing. But according to the child support worksheet, Sara’s
monthly net income is $1,640.28. Her child support obligation
is $321 per month, leaving her $1,319.28 per month. Payment
of $125 per month toward attorney fees would not put her
below the “[b]asic subsistence limitation” for one person, but
does put her below “the [federal] poverty guidelines updated
annually in the Federal Register” for a three-person household
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(remembering that Sara has two other children from a prior
relationship). See Neb. Ct. R. § 4-218 (rev. 2017). However,
we are mindful that Sara received a $300,000 property settle-
ment through mediation with Cecil in 2013. Under the cir-
cumstances of this case, we cannot conclude that an award of
attorney fees to Cecil was an abuse of discretion.

CONCLUSION
For the reasons stated above, we affirm the decision of the
district court.
AFFIRMED.
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Modification of Decree: Child Support: Appeal and Error.
Modification of a dissolution decree is a matter entrusted to the discre-
tion of the trial court, whose order is reviewed de novo on the record,
and which will be affirmed absent an abuse of discretion by the trial
court. The same standard applies to the modification of child support.
Modification of Decree: Attorney Fees: Appeal and Error. In an
action for modification of a marital dissolution decree, the award of
attorney fees is discretionary with the trial court, is reviewed de novo
on the record, and will be affirmed in the absence of an abuse of
discretion.
Child Support. The primary concern in determining child support is
the best interests of the children.
. Child Support: Rules of the Supreme Court. The main principle
behind the Nebraska Child Support Guidelines is to recognize the equal
duty of both parents to contribute to the support of their children in pro-
portion to their respective incomes.
. : . In general, child support payments should be set according
to the Nebraska Child Support Guidelines, which compute the presump-
tive share of each parent’s child support obligation.
. Actions: Equity: Child Support: Rules of the Supreme Court. The
Nebraska Supreme Court has favored a flexible approach to deter-
mining a parent’s income for child support proceedings because such
actions are, despite the Nebraska Child Support Guidelines, equitable
in nature.
Child Support. While a court calculating child support is permitted
to add in-kind benefits derived from an employer to a party’s income,
inclusion of such benefits is not required.
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Alimony: Child Support. Alimony is not an item of income in calculat-
ing child support.

. Alimony: Child Support: Rules of the Supreme Court. The language

in Neb. Ct. R. § 4-213 of the Nebraska Child Support Guidelines clearly
provides that child support obligations are to be calculated prior to the
calculation of alimony.

Child Support. The use of earning capacity in calculating child sup-
port is useful when it appears that the parent is capable of earning more
income than is presently being earned.

Modification of Decree: Child Support: Proof. A party can modify
a prior child support order by showing that there has been a material
change in circumstances since the entry of the court’s prior order.
Child Support: Rules of the Supreme Court. Generally, parties’ child
support obligations should be set according to the provisions set forth in
the Nebraska Child Support Guidelines.

: . A court may deviate from the Nebraska Child Support
Guidelines, but only if it specifically finds that a deviation is warranted
based on the evidence.

. Without a clearly articulated justification, any deviation
from the Nebraska Child Support Guidelines is an abuse of discretion.
Equity: Modification of Decree: Child Support: Time. Absent equi-
ties to the contrary, the general rule is that the modification of a child
support order should be applied retroactively to the first day of the
month following the filing day of the application for modification.
Child Custody: Time. A child and custodial parent should not be penal-
ized, if it can be avoided, by the delay inherent in our legal system.
Modification of Decree: Time: Appeal and Error. The initial deter-
mination regarding the retroactive application of a modification order
is entrusted to the discretion of the trial court and will be affirmed on
appeal absent an abuse of discretion.

Child Support: Time. There are circumstances to take into consider-
ation wherein a noncustodial parent may not have the ability to pay
retroactive support in addition to meeting current support obligations.
Divorce: Attorney Fees: Costs. Customarily in dissolution cases, attor-
ney fees and costs are awarded only to prevailing parties or assessed
against those who file frivolous suits.

Appeal from the District Court for Douglas County: MARLON

A. Pork, Judge. Affirmed in part, and in part reversed and
remanded for further proceedings.
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INBODY, PIRTLE, and RIEDMANN, Judges.

RIEDMANN, Judge.
I. INTRODUCTION

Keith M. Roberts appeals from an order entered by the
district court for Douglas County that modified his child sup-
port obligation to Diana S. Roberts following the dissolution
of the parties’ marriage. Diana cross-appeals from the same
order. For the reasons that follow, we affirm in part and in part
reverse, and remand.

II. BACKGROUND

Keith and Diana were married on April 6, 1991. They had
two children together, born in 2002 and 2005. A decree of dis-
solution was entered by the district court in August 2014. At the
time of the parties’ divorce, Keith was employed as the “resi-
dent agent in charge for Homeland Security Investigation” in
Omaha, Nebraska, and his total monthly income was $12,281.
Diana was unemployed, and the parties stipulated to an annual
earning capacity in the amount of $20,000, which resulted in
an imputed monthly income of $1,666.67.

Under the terms of the dissolution decree, Keith was ordered
to pay $1,866 per month in child support for two minor chil-
dren and $1,311 per month when only one child remained a
minor. The decree also ordered Keith to pay $3,000 per month
in alimony to Diana for a period of 84 months.

The parties were awarded joint legal custody of their chil-
dren, and Diana was awarded primary physical custody, with
Keith to have parenting time pursuant to the terms of the par-
ties’ parenting plan. The parenting plan provided that Keith
was to have custody of the children every Tuesday from 3 to
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8 p.m. and on alternating weekends, commencing Friday after
school and concluding Sunday evening. The parenting plan
provided that during the summer, Keith was to have custody
each Tuesday afternoon through Thursday morning and alter-
nating weekends. Keith and Diana were both ordered to pay
“for their own clothing, utilities, food, travel expenses, and
living expenses for the minor children when they are in his or
her [custody].”

Following entry of the dissolution decree, Keith retired from
his employment and began a new position as a personal serv-
ice contractor for the U.S. Department of State on or around
September 27, 2015. Subsequent to his retirement from federal
government employment, Keith made a claim for a portion of
his federal retirement benefit. Diana made a claim for a portion
of this benefit as Keith’s former spouse. Diana was to receive
a monthly payment of $2,999.72 out of Keith’s monthly gross
annuity of $8,743, from which the cost of her survivor benefit
was then deducted. Diana testified that she was to receive
a monthly payment of $2,337.52. Both parties were also to
receive a retroactive payment for annuity benefits prior to the
commencement of their monthly payments. Keith testified that
he received a lump-sum payment of approximately $8,000 and
Diana was to receive a payment of $9,116.33.

Keith’s new position working with the Department of State
required him to relocate to Ankara, Turkey, which he did in
November 2015. Keith testified that he usually returns to the
United States at least twice per year while escorting foreign
dignitaries, although he does not get to choose when those
occasions occur. He stated that his trips to the United States
typically last “approximately a month.” Keith testified that he
has been able to visit his two children by taking vacation while
he was in the United States on business. For him to return to
the United States from Turkey to visit them, Keith estimated
that it would cost approximately $3,000 per week, and the
expenses related to activities with the children would be an
additional $1,000.
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As a personal service contractor, Keith has a current sal-
ary paid by the Department of State. His annual base salary is
$136,833. Keith testified that he also receives a cost-of-living
allowance (COLA) and post differential pay while living in
Turkey but not when he returns to the United States on travel.
Keith is eligible to receive “danger pay,” which would replace
his post differential pay. Although he testified that he had
received an email alerting him to the possibility of receiving
danger pay in the future due to changes in security, he had not
yet received any danger pay; nor did he know if or when it
would be implemented.

In Turkey, Keith resides in an apartment that is rented
and paid for by “[t]he embassy.” Keith testified that he does
not receive a housing allowance or a living quarters allow-
ance and that he does not know how much his rent costs the
government.

Diana filed her second amended complaint for modification
in January 2016, alleging that a material change in circum-
stances existed warranting a change in child support. In sup-
port of her motion, she stated that Keith had retired from his
federal government employment, begun receiving retirement
pay, and accepted a position in Turkey for which he received
income and that Keith’s gross monthly income had increased
such that, in applying the Nebraska Child Support Guidelines,
there was an increase in child support greater than 10 percent.
Diana alleged that while living abroad, Keith had not exer-
cised his parenting time, and that as a result, her expenses
for caring for the parties’ children had increased. Diana also
requested an award of attorney fees.

Trial was held in May 2016. Diana testified at trial, and
Keith’s deposition was offered into evidence in lieu of live
testimony because he was out of the country. The district court
entered its order of modification in November 2016, find-
ing that a substantial and material change in circumstances
had occurred since entry of the dissolution decree due to “a
change in the parties’ incomes and [Keith’s] relocation to
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Turkey that justifies an increase in [Keith’s] child support
obligation to [Diana].” The court adopted Keith’s proposed
calculations of child support, which resulted in a payment of
$1,935 per month for two children and $1,411 for one child.
The court then included an additional support worksheet pur-
suant to Neb. Ct. R. § 4-203(C) (rev. 2011) of the Nebraska
Child Support Guidelines for incomes greater than $15,000
monthly. Pursuant to those calculations, the court increased
Keith’s child support obligation to $2,022 per month for two
children and $1,498 for one child.

The district court determined that an upward deviation from
the guidelines was “in the best interests of the minor children.”
Accordingly, the court ordered Keith to pay child support in
the amount of $2,500 per month for two children, which was
an upward deviation of $478, and $1,851 per month for one
child, which was an upward deviation of $353. The court
ordered that each party was to pay his or her own attorney fees.
Keith now appeals, and Diana cross-appeals.

IT1. ASSIGNMENTS OF ERROR

Keith assigns, restated, that the district court erred in grant-
ing Diana’s second amended complaint for modification of
child support. On cross-appeal, Diana assigns, restated, that
the district court abused its discretion in (1) adopting Keith’s
child support calculation and thereby erring in calculating the
parties’ respective incomes, (2) denying her request to retro-
actively modify the award, and (3) failing to award her attor-
ney fees.

IV. STANDARD OF REVIEW
[1] Modification of a dissolution decree is a matter entrusted
to the discretion of the trial court, whose order is reviewed de
novo on the record, and which will be affirmed absent an abuse
of discretion by the trial court. Johnson v. Johnson, 290 Neb.
838, 862 N.W.2d 740 (2015). The same standard applies to the
modification of child support. /d.
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[2] In an action for modification of a marital dissolution
decree, the award of attorney fees is discretionary with the trial
court, is reviewed de novo on the record, and will be affirmed
in the absence of an abuse of discretion. Garza v. Garza, 288
Neb. 213, 846 N.W.2d 626 (2014).

V. ANALYSIS

1. CALCULATION OF PARTIES’ INCOMES
Diana argues that the district court abused its discretion
in adopting Keith’s proposed child support calculations and
thereby erred in calculating each party’s respective income.
She claims that the district court did not include all of Keith’s
sources of income and improperly attributed income to her that
should not be considered for purposes of child support.

(a) Keith’s Income

Diana claims that the district court erred in not including
all of Keith’s sources of income. Specifically, she alleges that
the court should have included Keith’s housing allowance as
well as his danger pay in the place of Keith’s post differen-
tial pay.

[3-5] The primary concern in determining child support is
the best interests of the children. See Gangwish v. Gangwish,
267 Neb. 901, 678 N.W.2d 503 (2004). The main principle
behind the Nebraska Child Support Guidelines is to rec-
ognize the equal duty of both parents to contribute to the
support of their children in proportion to their respective
incomes. Gangwish v. Gangwish, supra. In general, child
support payments should be set according to the Nebraska
Child Support Guidelines, which compute the presumptive
share of each parent’s child support obligation. Gangwish v.
Gangwish, supra.

[6,7] Pursuant to Neb. Ct. R. § 4-204 (rev. 2015) of the
Nebraska Child Support Guidelines, a court is to consider
the total monthly income of both parties, which is defined as
“income of both parties derived from all sources, except all
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means-tested public assistance benefits which includes any
earned income tax credit and payments received for children
of prior marriages.” The Nebraska Supreme Court has favored
a flexible approach to determining a parent’s income for child
support proceedings because such actions are, despite the
guidelines, equitable in nature. Gangwish v. Gangwish, supra.
While a court is permitted to add “‘in-kind’” benefits derived
from an employer to a party’s income, inclusion of such ben-
efits is not required. /d. at 911, 678 N.W.2d at 514.

Here, Diana argues that Keith’s income should have included
an annual housing allowance of $28,400. Diana derived this
number from the Department of State’s website that lists
housing allowances for various locations, including Ankara.
According to those listings, the housing allowance for employ-
ees living without family in Ankara is $28,400 per year. Diana
argues that because Keith is not required to pay his own rent
and in-kind benefits may be included as income, the district
court abused its discretion in failing to attribute this amount
to Keith.

However, Keith testified that he does not personally receive
a housing allowance and that “the embassy rents my apartment
and pays for it.” He stated that he does not know what the
actual cost of his apartment is to the government. Keith testi-
fied that he is not familiar with the listings from which Diana
arrived at the amount of $28,400 per year. Furthermore, while
in-kind benefits such as a housing allowance are permitted to
be considered in the determination of income, their inclusion is
not required; whether or not to include such benefits is left to
the discretion of the trial court. Given this discretion, Keith’s
testimony that he does not receive a housing allowance, and
the lack of evidence as to the value of Keith’s housing, we
find that the district court did not err in excluding the housing
allowance as part of Keith’s income.

Next, Diana claims that the district court should have
included danger pay in its determination of Keith’s income
in the place of post differential pay. She argues that Keith
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received an email on the day of his deposition regarding events
in southern Turkey that increased the danger of living in the
country and triggered additional danger pay in the amount of
$1,710 per month. Diana asserts that the district court erred in
not including this amount as part of Keith’s income.

While Keith did testify to the receipt of an email alerting
him to the possibility of receiving danger pay in the future, as
of the date of his deposition he had not received any danger
pay and did not know if or when danger pay would be imple-
mented in the future. Keith testified that he had no control
over whether danger pay was granted. We find no evidence
in the record that Keith did in fact receive danger pay at any
point. Instead, the record supports the fact that Keith received
post differential pay, which was properly included in the
calculation of his income. Therefore, we find no error in the
district court’s exclusion of danger pay in the determination of
Keith’s income.

Diana also argues that the district court erred in its calcu-
lations determining Keith’s retirement annuity and COLA.
She claims that the amount of monthly income attributed to
Keith’s retirement annuity should be $6,405 rather than $5,744
and that Keith’s COLA should be $352 rather than $293.
We disagree.

Diana claims that Keith’s retirement annuity should have
been calculated as $6,405 per month. She arrives at this num-
ber by subtracting the amount that she receives from the annu-
ity—3$2,337.85—from Keith’s total monthly annuity, which is
$8,743. However, as stated in the letters from the U.S. Office of
Personnel Management, the total amount of the monthly pay-
ment to Diana from the annuity is $2,999.72. Diana receives
less than that full amount because her portion of her survi-
vor benefit is withheld, resulting in a net payment to her of
$2,337.85. Subtracting the full amount taken out of Keith’s
annuity on behalf of Diana results in a net amount of $5,744
that Keith receives each month. This is the same amount used
by the district court. We find no error in this calculation.
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Diana also claims that the district court should have attrib-
uted Keith’s monthly income from his COLA as $352, rather
than $293. She argues that this amount should be attributed to
all 12 months of the year because Keith’s return to the United
States for 2 months each year (for which he does not receive
COLA) is speculative.

Keith testified that he receives his COLA only when he is in
Turkey. He testified that he usually returns to the United States
at least twice a year while escorting foreign dignitaries and
that his trips have typically lasted approximately 1 month each.
During those periods, he receives no COLA. The district court
relied on this testimony in finding that Keith receives COLA
pay for 10 months of the year at the rate of $352 per month.
Dividing that amount evenly across the 12 months in a year,
the court reached the amount of $293 per month in COLA pay.
We find no error in this calculation. The district court relied
upon Keith’s testimony that he typically returns to the United
States for a total of approximately 2 months each year, during
which he does not receive his COLA. The court then appropri-
ately divided the COLA that he does receive evenly to reach
the amount of $293 per month. Accordingly, we find no error
in the district court’s calculation of Keith’s income.

(b) Diana’s Income

Diana argues that the district court erred in calculating her
total monthly income. She claims that her income should not
have included her alimony or earning capacity and should
have consisted solely of the amount she receives from Keith’s
retirement annuity. For the reasons that follow, we agree that
the district court erred by including alimony when calculating
Diana’s income.

[8,9] In the original decree, Diana was awarded monthly
alimony of $3,000 for 84 months. The district court included
this amount in its calculation of Diana’s total monthly income.
However, alimony is not an item of income in calculating
child support. See Gallner v. Hoffman, 264 Neb. 995, 653
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N.W.2d 838 (2002). Neb. Ct. R. § 4-213 of the Nebraska Child
Support Guidelines states that the “guidelines intend that
spousal support be determined from income available to the
parties after child support has been established.” (Emphasis
supplied.) In Gallner v. Hoffman, the court stated that this
language provided clearly that “child support obligations are
to be calculated prior to the calculation of alimony.” 264
Neb. at 1003, 653 N.W.2d at 845. It logically follows that
if child support is calculated before alimony, such alimony
should be excluded when calculating income in a modifica-
tion proceeding.

Accordingly, we find that the district court erred as a matter
of law by including alimony in its calculation of Diana’s total
monthly income and that Diana’s monthly income should be
reduced by $3,000.

Diana also claims that the district court abused its discre-
tion by including her earning capacity in the calculation of
her income. She argues that because Keith retired subsequent
to the entry of the dissolution decree and she now receives a
portion of his retirement annuity, that amount should replace
her imputed earning capacity of $1,666 per month. Diana
asserts that it is unjust to add her earning capacity on top of
the amount that she is actually receiving as income through
the annuity.

[10] Section 4-204 of the Nebraska Child Support Guidelines
states that “earning capacity may be considered in lieu of a
parent’s actual, present income and may include factors such
as work history, education, occupational skills, and job oppor-
tunities.” The Nebraska Supreme Court has held that the use of
earning capacity in calculating child support is useful when it
appears that the parent is capable of earning more income than
is presently being earned. Freeman v. Groskopf, 286 Neb. 713,
838 N.W.2d 300 (2013).

In the parties’ dissolution decree, they stipulated to an
earning capacity of $20,000 per year for Diana, which results
in $1,666 per month. In the modification action, the district
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court adopted the same figure as Diana’s imputed earn-
ing capacity.

Diana testified that at the time of trial, she was 53 years old
and had no physical barriers to obtaining employment. She
was last employed in 1992, and she had received an associ-
ate’s degree in fashion merchandising. Diana testified that she
assumed she could presently earn minimum wage based on
her extended time out of the workforce and that she had not
actively pursued employment following entry of the dissolu-
tion decree.

We find nothing in the record to suggest that Diana’s earn-
ing capacity has changed in any way since she and Keith
divorced. While Diana is correct that Keith has since retired
from the position he held at the time, we find nothing to indi-
cate that she is incapable of earning an income. Therefore,
we find no abuse of discretion in the district court’s inclu-
sion of her imputed earning capacity in the calculation of
her income.

Because the court erroneously included alimony when cal-
culating Diana’s income, we reverse the district court’s order
and remand the cause for recalculation of child support to
exclude Diana’s monthly alimony.

2. DEVIATION

Keith argues that the district court erred in granting Diana’s
second amended complaint for modification of child support.
He claims that there was not sufficient evidence presented to
deviate upward from the amounts set forth in the child sup-
port guidelines and that the court did not specify its reasons
or set forth its calculations to justify its upward deviation.
Furthermore, Keith argues that it was error to impose an
upward deviation based upon Diana’s speculative evidence of
increased expenses caused by his failure to exercise his parent-
ing time. For the reasons that follow, we agree that the district
court failed to sufficiently state its reasons in granting the
upward deviation.
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[11-14] A party can modify a prior child support order by
showing that there has been a material change in circumstances
since the entry of the court’s prior order. Gress v. Gress, 274
Neb. 686, 743 N.W.2d 67 (2007). Generally, parties’ child sup-
port obligations should be set according to the provisions set
forth in the Nebraska Child Support Guidelines. Gress v. Gress,
supra. A court may deviate from the guidelines, but only if it
specifically finds that a deviation is warranted based on the
evidence. Gress v. Gress, supra. Without a clearly articulated
justification, any deviation from the guidelines is an abuse of
discretion. Gress v. Gress, supra.

Section 4-203 of the Nebraska Child Support Guidelines
articulates the instances in which deviations are permitted.
Relevant here are § 4-203(C) and (E), which provide, respec-
tively, that deviations are permissible when the total net
income exceeds $15,000 monthly and that they are permissible
when application of the guidelines in an individual case would
be unjust or inappropriate. Section 4-203 of the guidelines
further states that “[i]n the event of a deviation, the reason for
the deviation shall be contained in the findings portion of the
decree or order, or worksheet 5 should be completed by the
court and filed in the court file.”

Here, the district court adopted Keith’s child support calcu-
lations, which resulted in a payment by Keith of $1,935 per
month for two children. As part of those calculations, the dis-
trict court found that the parties” combined monthly net income
was $16,275.63. The court then attached an additional work-
sheet to its order, pursuant to § 4-203(C) of the guidelines, for
incomes over $15,000 monthly. Pursuant to those calculations,
the court raised Keith’s child support contribution from $1,935
to $2,022 per month. However, the court ultimately ordered
Keith to pay $2,500 per month for two children, which it stated
constituted an upward deviation of $478.

In its order, the district court stated that it found that an
upward deviation was in the children’s best interests, but it
did not specifically explain its reasoning for such a finding.
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In finding that a substantial and material change in circum-
stances existed, the court referenced the change in the parties’
incomes and Keith’s relocation to Turkey as justification for
an increase in his child support obligation, but the court did
not explain its reasoning in finding that an upward deviation
beyond what was provided for under the guidelines was nec-
essary. Furthermore, the court did not attach worksheet 5, the
deviations worksheet, to its order.

In adopting Keith’s child support calculations, the district
court included Diana’s alimony as part of her income. Using
this figure, the court found that the parties’ combined monthly
net income was $16,275.63. However, as discussed above, the
inclusion of alimony was in error, and Diana’s total income
should be reduced by $3,000. Using the correct amount for
Diana’s income leads to a combined monthly net income of
$13,275.63, which is less than the $15,000 net income for
which § 4-203(C) permits a deviation. Because we find that
the parties’ monthly net income is not greater than $15,000,
we find that the district court’s increase of Keith’s child sup-
port under the additional § 4-203(C) worksheet was an abuse
of discretion.

Furthermore, the district court did not clearly articulate its
reasoning for the additional upward deviation of $478. The
order simply stated that the court found such a deviation was
in the children’s best interests. The court did not specifically
explain why it found that an upward deviation was justified;
nor did it set forth its reasoning for granting the deviation in
the amount that it did. Pursuant to § 4-203 of the guidelines, a
court must either state its reason for the deviation in its find-
ings or complete and file worksheet 5. Here, the district court
did neither. Therefore, we find that the district court abused
its discretion in granting the deviation. We reverse the district
court’s order establishing the parties’ child support obligations
and remand the cause for recalculation. If, after calculat-
ing the parties’ child support obligations using the corrected
income, the district court finds that a deviation is justified, it
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shall specifically state its reason for such a finding in its order
or complete and file worksheet 5.

3. RETROACTIVITY OF MODIFICATION

Diana argues that the district court abused its discretion
in denying her request to retroactively modify the change in
Keith’s child support obligation. She claims that because she
filed her initial complaint seeking to modify the dissolution
decree on August 31, 2015, the modification should have been
ordered retroactive to September 1, which was the first day
of the month following the filing of her application. Diana
asserts that denying such a retroactive award has the effect of
penalizing her and the children for the length of time that was
required to resolve the matter. She further argues that there was
no evidence that such retroactive application would unduly cre-
ate financial hardship for Keith. We agree.

[15-18] The Nebraska Supreme Court has held that absent
equities to the contrary, the general rule is that the modifica-
tion of a child support order should be applied retroactively
to the first day of the month following the filing day of the
application for modification. Riggs v. Riggs, 261 Neb. 344,
622 N.W.2d 861 (2001). The child and custodial parent should
not be penalized, if it can be avoided, by the delay inherent in
our legal system. /d. The initial determination regarding the
retroactive application of a modification order is entrusted to
the discretion of the trial court and will be affirmed on appeal
absent an abuse of discretion. /d. However, there are circum-
stances to take into consideration wherein the noncustodial
parent may not have the ability to pay retroactive support in
addition to meeting current support obligations. See id.

In this case, Diana filed her initial application seeking
modification on August 31, 2015, and the order of modification
was entered more than 1 year later, on November 15, 2016.
In the order of modification, the district court denied Diana’s
request to retroactively modify the award. However, the court
did not state any reason for its denial. Furthermore, we note
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that the record indicates that a retroactive award would not
create financial hardship for Keith. In particular, we note his
testimony that he received a lump-sum payment of approxi-
mately $8,000 from his retirement annuity. Given the rule set
out in Riggs v. Riggs, 261 Neb. at 356, 622 N.W.2d at 870, and
the apparent absence of any “equities to the contrary” in the
record, we find that the district court abused its discretion in
denying Diana’s request to order the child support modification
retroactive to September 1, 2015.

4. ATTORNEY FEES

Diana claims that the district court abused its discretion
in denying her request for attorney fees. She argues that the
record shows that Keith is a high-wage earner and has the abil-
ity to pay both his attorney fees and hers. Diana claims that
she has incurred over $20,000 in attorney fees litigating this
modification action and does not have the ability to pay those
fees. She also argues that Keith took actions that contributed
to her high legal expenses, such as failing to timely respond to
discovery requests and filing an action related to custody that
he later dismissed. Therefore, Diana asserts that an award of
attorney fees is appropriate. We disagree.

[19] Customarily in dissolution cases, attorney fees and
costs are awarded only to prevailing parties or assessed against
those who file frivolous suits. Noonan v. Noonan, 261 Neb.
552, 624 N.W.2d 314 (2001). In an action for modification
of a dissolution decree, the award of attorney fees is left to
the discretion of the trial court and, on appeal, is reviewed
de novo on the record and will be affirmed absent an abuse
of discretion. Garza v. Garza, 288 Neb. 213, 846 N.W.2d
626 (2014).

In this case, we note that Diana did prevail in obtaining
an increase in child support in the trial court. However, the
trial court did not award Diana attorney fees and ordered
both parties to pay their own legal expenses. Furthermore, the
fact that Keith may be considered a high-wage earner does
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not in and of itself justify ordering him to pay both parties’
legal expenses. Therefore, we find that the district court did
not abuse its discretion in denying Diana’s request for attor-
ney fees.

VI. CONCLUSION
Based on our review of the record, we find that the district

court erred in including alimony in its calculation of Diana’s
income and that the court abused its discretion in granting an
upward deviation from the child support guidelines without
explanation and in failing to order retroactive modified sup-
port. We find no abuse of discretion in the court’s denial of
attorney fees. Therefore, we affirm in part and in part reverse,
and remand the cause for further proceedings consistent with
this opinion.

AFFIRMED IN PART, AND IN PART REVERSED AND

REMANDED FOR FURTHER PROCEEDINGS.
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ARTERBURN, Judge.
INTRODUCTION

Eunice Nyamatore appeals from an order of the district
court which granted summary judgment in favor of Barbara J.
Schuerman and Omaha Transit Authority (collectively OTA).
On appeal, Nyamatore argues the district court erred in grant-
ing summary judgment in favor of OTA. She also asserts
that the district court erred in finding that equitable estoppel
did not apply in this matter. For the reasons set forth below,
we affirm.

BACKGROUND

On June 19, 2015, Nyamatore was a passenger on a bus
owned and operated by OTA. The bus was involved in an
accident, and Nyamatore suffered injuries as a result of the
accident. Nyamatore, through counsel, sent a letter of notice
of claim to Edith A. Simpson, the legal and human resources
director for OTA. The letter was dated July 9, 2015. Simpson
was the only named recipient of the notice of claim.

As the legal and human resources director for OTA,
Simpson is responsible for providing OTA with legal advice
and coordinating OTA’s outside legal counsel. Additionally,
Simpson is responsible for the administration and coordi-
nation of OTA’s human resources functions. At the time
Nyamatore sent her letter to Simpson, Simpson was not
a clerk, secretary, or other official whose duty it was to
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maintain the official records of OTA, nor had she ever held
that position. The executive director of OTA is the only offi-
cial whose duty it is to maintain the official records of OTA.
At the time the notice was received, Curt Simon was the
executive director for OTA.

Simpson, on behalf of OTA, responded to Nyamatore’s
notice in a letter dated April 15, 2016. In the letter, Simpson
discussed settling Nyamatore’s claim against OTA. Following
Simpson’s response to Nyamatore, Nyamatore filed a com-
plaint in the district court on May 5, approximately 11 months
after the accident.

A few days after Nyamatore filed her complaint in district
court, Simpson sent her another letter, dated May 13, 2016. In
this letter, Simpson again tried to settle the dispute between
Nyamatore and OTA.

OTA filed its answer to Nyamatore’s complaint on June 20,
2016. OTA alleged as an affirmative defense that Nyamatore
failed to comply with the Political Subdivisions Tort Claims
Act (PSTCA), Neb. Rev. Stat. § 13-901 et seq. (Reissue 2012),
thereby barring her claim.

OTA filed a motion for summary judgment on July 1, 2016.
The district court held a hearing on the motion on August 19.
On September 6, the district court entered an order granting
OTA’s motion for summary judgment. Nyamatore appeals.

ASSIGNMENTS OF ERROR
Nyamatore argues, restated and consolidated, that the dis-
trict court erred in (1) granting OTA’s motion for summary
judgment and (2) finding equitable estoppel did not apply
under the facts of this case.

STANDARD OF REVIEW
[1] An appellate court will affirm a lower court’s grant of
summary judgment if the pleadings and admitted evidence
show that there is no genuine issue as to any material facts or
as to the ultimate inferences that may be drawn from the facts
and that the moving party is entitled to judgment as a matter
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of law. deNourie & Yost Homes v. Frost, 289 Neb. 136, 854
N.W.2d 298 (2014). An appellate court must view the evidence
in the light most favorable to the party against whom the judg-
ment was granted, and give that party the benefit of all reason-
able inferences deducible from the evidence. /d.

In actions brought pursuant to the PSTCA, the factual find-
ings of the trial court will not be disturbed on appeal unless
clearly wrong. Funk v. Lincoln-Lancaster Cty. Crime Stoppers,
294 Neb. 715, 885 N.W.2d 1 (2016).

[2] A claim of equitable estoppel rests in equity, and in an
appeal of an equity action, an appellate court tries factual ques-
tions de novo on the record and reaches a conclusion indepen-
dent of the findings of the trial court. Steckelberg v. Nebraska
State Patrol, 294 Neb. 842, 885 N.W.2d 44 (2016).

ANALYSIS

NOTICE REQUIREMENTS
UNDER PSTCA

Nyamatore argues the district court erred in granting
OTA’s motion for summary judgment because she substan-
tially complied with the notice requirement under the PSTCA.
We disagree.

[3] The PSTCA provides limited waivers of sovereign
immunity. Shipley v. Department of Roads, 283 Neb. 832, 813
N.W.2d 455 (2012). Statutes that purport to waive sovereign
immunity must be clear in their intent and are strictly con-
strued in favor of the sovereign and against the waiver. See
King v. State, 260 Neb. 14, 614 N.W.2d 341 (2000). Section
13-919 provides in part: “Every claim against a political sub-
division permitted under the [PSTCA] shall be forever barred
unless within one year after such claim accrued the claim is
made in writing to the governing body.” The same limitation
applies for suits against an employee of a political subdivision.
See § 13-920.

In this case, Nyamatore sent a letter to OTA’s legal and
human resources director approximately 3 weeks after the
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accident. However, OTA argues that Nyamatore’s letter did
not constitute proper notice “in writing to the governing body”
because the letter did not comply with § 13-905, which pro-
vides as follows:

All tort claims under the [PSTCA] shall be filed with
the clerk, secretary, or other official whose duty it is
to maintain the official records of the political subdivi-
sion, or the governing body of a political subdivision
may provide that such claims may be filed with the duly
constituted law department of such subdivision. It shall
be the duty of the official with whom the claim is filed
to present the claim to the governing body. All such
claims shall be in writing and shall set forth the time
and place of the occurrence giving rise to the claim and
such other facts pertinent to the claim as are known to
the claimant.

[4] While not a jurisdictional prerequisite, the filing or pre-
sentment of a claim to the appropriate political subdivision is
a condition precedent to commencement of a suit under the
PSTCA. Estate of McElwee v. Omaha Transit Auth., 266 Neb.
317, 664 N.W.2d 461 (2003). If a political subdivision, by
an appropriately specific allegation in a demurrer or answer,
raises the issue of the plaintiff’s noncompliance with the
notice requirement of § 13-905 of the PSTCA, the plaintiff
has the burden to show compliance with the notice require-
ment. /d.

The facts of this case are extremely similar to the facts in
Estate of McElwee, supra, including that OTA was the defend-
ant therein. In Estate of McElwee, the Nebraska Supreme
Court found that the plaintiff failed to satisfy the notice require-
ment of the PSTCA because the plaintiff served notice of
claim on the defendant’s director of administration and human
resources rather than the individual responsible for maintain-
ing the defendant’s official records—the defendant’s executive
director of the board of directors—upon whom service was
required by the PSTCA.
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Nyamatore concedes that this matter was brought under
the PSTCA. She also appears to concede that she did not
forward her letter to the correct individual at OTA. However,
Nyamatore argues that she substantially complied with the
PSTCA because OTA was put on notice with the letter she
sent to Simpson. Nyamatore also argues that OTA was put on
notice of the claim since Simpson was authorized by OTA to
offer two different settlement sums. The Nebraska Supreme
Court has applied a substantial compliance analysis when there
is a question about whether the content of the required claim
meets the requirements of the PSTCA; however, the court has
expressly held that if the notice is not filed with the person
designated by statute as the authorized recipient, a substantial
compliance analysis is not applicable. Niemoller v. City of
Papillion, 276 Neb. 40, 752 N.W.2d 132 (2008).

In Estate of McElwee, 266 Neb. at 325, 664 N.W.2d at 468,
the Nebraska Supreme Court addressed a substantial compli-
ance argument:

While § 13-905 does facilitate the timely investigation
of claims . . . it is also obviously intended to ensure that
notice of pending claims is provided to those who have a
legal duty to file those claims in the official records of the
political subdivision, and to notify the governing body of
the subdivision.

While a subordinate employee may ultimately be
directed to oversee the administration of the claim, it
is still necessary that the claim be filed in the official
records and made known to the governing body, and
§ 13-905 facilitates this purpose by requiring that claims
be presented to the officer of the political subdivision with
the legal responsibility for filing such records. “It would
defeat the purpose of § 13-905 if mere knowledge of an
act or omission, by a nondesignated party, was sufficient
to satisfy the requirements of that section.” . . . In any
event, we are not at liberty to ignore the plain language
of the statute. In the absence of ambiguity, courts must
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give effect to statutes as they are written. [The human
resources director] did not have any of the duties set forth
by the unambiguous language of § 13-905, so the notice
of claim directed to [her] was not effective notice under
the [PSTCA]. The plaintiff’s purported claim did not meet
the plainly stated requirements of § 13-905.

(Citations omitted.)

This issue was again addressed in Brothers v. Kimball Cty.
Hosp., 289 Neb. 879, 857 N.W.2d 789 (2015). There, the plain-
tiff filed his claim with the chief executive officer (CEO) of
the hospital. The evidence demonstrated that although the CEO
actually maintained the records of the hospital (a political sub-
division), the secretary of the board of trustees of the hospital
was the person who was given the duty to maintain the records
of the hospital under its bylaws. Therefore, the secretary of the
board of trustees was the person with whom the claim had to
be filed. The evidence demonstrated that the CEO discussed
the claim with the board of trustees, including the secretary.
The court held that filing with an official who does not have
the duty to maintain the official records of the political subdi-
vision does not satisfy the PSTCA. The court noted that there
was no evidence that the CEO was a de facto clerk, secretary,
or official recordkeeper and that no misrepresentation was
made by the CEO or the hospital that the CEO was the person
designated by statute to receive claims.

The undisputed evidence received at the hearing herein
established that Simon, the executive director of OTA, was the
only official whose duty it was to maintain the official records
of OTA. Simpson was the only named recipient on the letter of
notice of claim sent to OTA. Nyamatore failed to present any
evidence that she complied with the notice requirements of the
PSTCA, nor did she present any evidence that Simpson was a
de facto clerk or official recordkeeper. She also provided no
evidence that Simpson misrepresented herself as the official
recordkeeper of OTA. Therefore, we find that the district court
did not err in granting summary judgment in favor of OTA.
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EQuiTABLE ESTOPPEL

Nyamatore argues that the district court erred in not finding
that equitable estoppel applied in this matter because Simpson’s
actions led Nyamatore to rely on the premise that OTA received
notice of Nyamatore’s claim against it. We disagree.

[5,6] The doctrine of equitable estoppel will not be invoked
against a governmental entity except under compelling circum-
stances where right and justice so demand; in such cases, the
doctrine is to be applied with caution and only for the purpose
of preventing manifest injustice. Steckelberg v. Nebraska State
Patrol, 294 Neb. 842, 885 N.W.2d 44 (2016). There is no
duty on the part of a political subdivision, or any other party,
to inform an adversary of the existence of a statute of limita-
tions or other nuances of the law. Estate of McElwee v. Omaha
Transit Auth., 266 Neb. 317, 664 N.W.2d 461 (2003); Woodard
v. City of Lincoln, 256 Neb. 61, 588 N.W.2d 831 (1999). Six
elements must be satisfied for the doctrine of equitable estoppel
to apply: (1) conduct which amounts to a false representation
or concealment of material facts or, at least, which is calculated
to convey the impression that the facts are otherwise than, and
inconsistent with, those which the party subsequently attempts
to assert; (2) the intention, or at least the expectation, that such
conduct will be acted upon by, or influence, the other party or
other persons; (3) knowledge, actual or constructive, of the real
facts; (4) lack of knowledge and the means of knowledge of
the truth as to the facts in question; (5) reliance, in good faith,
upon the conduct or statements of the party to be estopped; and
(6) action or inaction based thereon of such a character as to
change the position or status of the party claiming the estoppel.
Capitol City Telephone v. Nebraska Dept. of Rev., 264 Neb.
515, 650 N.W.2d 467 (2002).

Two cases with somewhat similar facts to the present case
are helpful to our analysis. In Willis v. City of Lincoln, 232 Neb.
533, 441 N.W.2d 846 (1989), counsel for the claimant sent a
letter to a city agency requesting that an insurance representa-
tive for the city contact him regarding injuries the claimant
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had received while being transported on a city handibus. An
insurance adjuster thereafter contacted counsel for the claim-
ant. Additional medical records were provided to the adjuster,
and further telephone conversations ensued. No further actions
were taken by the city. Following the filing of suit in the
district court, the city’s motion for summary judgment was
sustained. The Nebraska Supreme Court affirmed. The court
stated that there was no evidence that any city official informed
the claimant or his counsel that proper filing of a claim was
necessary under the PSTCA. The court further found that the
PSTCA contains a clear procedure for filing a claim against a
municipality. Therefore, the city was not estopped from deny-
ing the claimant’s compliance with the notice requirement of
the PSTCA.

In Lowe v. Lancaster Cty. Sch. Dist. 0001, 17 Neb. App.
419, 766 N.W.2d 408 (2009), we applied the doctrine of equi-
table estoppel to allow an action against the Lincoln Public
Schools (LPS) to proceed. In Lowe, counsel for the claimant
made inquiry to LPS employees as to where specifically he
should provide the claim on two separate occasions. He was
given incorrect information both times. Moreover, he was later
provided a carefully